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CURRENT TOPICS 


Legal Aid: Taxation of Costs 


WE publish on p. 818 a statement which has been settled 
by the Council of The Law Society after consultation with the 
Supreme Court Taxing Office. This statement should resolve 
some of the doubts on taxation practice under the Legal Aid 
Scheme. We particularly draw attention to the last two 
sentences of para. 5 of the statement dealing with the 
consequences of failure to obtain any necessary consents 
of the area committee (e.g., to call experts, to join further 
parties, to instruct more than one counsel, etc.). Such 
failure is not to affect the liability of the other party if any 
order for costs is made against him, and the relevant items 
may be allowed on the party-and-party taxation. But 
even if they are allowed and recovered, they will not be 
recoverable by the assisted party’s solicitor. Although 
the solicitor is to blame for his omission, it may be thought 
that it is unnecessary and unfair to penalise him if in fact 
his omission has not caused any call on public funds. A 
relaxation of the rule in such a case would appear to be 
reasonable ; it could hardly be argued that it would encourage 
slackness, for the solicitor would still run the risk of his 
client proving unsuccessful or of the taxing master disallowing 
the item on the party-and-party taxation. 


Expert Evidence 

Aso of interest is the guidance given on expert evidence. 
The effect of the Council’s ruling seems to be that a witness 
called to give evidence is only to be regarded as an “ expert,”’ 
for the purposes of the regulations, if the primary object of 
calling him is to obtain from him an opinion on a matter in 
which he has specialised knowledge or skill. If, on the other 
hand, the primary object is that he should testify as to facts, 
then he is not to be deemed an expert witness and can be 
called without prior authority from the committee, notwith- 
standing that he possesses specialised knowledge or skill 
and may incidentally give some evidence of his opinion based 
on that knowledge or skill. Generally the solicitor should 
have no difficulty in deciding on which side of the line any 
particular case falls; but there are likely to be borderline 
cases, and the only safe course is to apply for permission 
in any case of doubt. 


The Town and Country Planning Bill 

Ox 12th December the Government introduced in the 
House of Commons a short Bill amending certain provisions 
of the Town and Country Planning Act, 1947, and the 
corresponding Scottish Act. The Bill, which is far from being 
a comprehensive measure to deal with the many criticisms 
of the 1947 legislation, has two principal objeets. The first 
is to bring within the definition of ‘“‘ development ’’ works 
for making good war damage which under s. 12 (2) (a) of 
the 1947 Act would otherwise not be deemed to involve 
development as being works not materially affecting the 
external appearance of a building. This amendment is made 
retrospective to the commencement of the 1947 Act, but 
where such works were begun (though not necessarily 
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completed) between Ist July, 1948, and 13th December, 1950, 
they are to be treated as if planning permission had been 
granted unconditionally. Such works if begun after 
13th December will apparently require planning permission, 
but the Bill proposes to add them to the excepted classes of 
development specified in Sched. III to the Act of 1947, 
so that development charge will not ordinarily be payable. 
The second main purpose of the Bill is to amend s. 23 (1) of 
the Act of 1947 by providing that an enforcement notice in 
respect of non-compliance with a condition attached to a 
planning permission shall be served within four years after 
the date of the alleged failure to comply with it. This merely 
fills the well-known Jacuna in s. 23 (1) as originally enacted, 
for the wording of that provision imposing a time limit on 
service of enforcement notices appears to apply only to cases 
of development without permission, and is not apt to cover 
cases of non-compliance with a condition. 


Reform of Naval Courts Martial 


THE first report of the committee appointed under Mr. Justice 
PILCHER to consider the administration of justice under the 
Naval Discipline Act, 1950, published on 4th December 
(Cmd. 8094, Stationery Office, 1s. 6d.), recommends that there 
should be in certain cases a right of appeal to an independent 
appeal tribunal ; that in all cases of a grave or complicated 
character judge advocates should be chosen from King’s 
Counsel or others of appropriate experience ; and that the 
captain of the accused’s ship should not be nominated as 
president or member of the court, or act as prosecutor. 
A further report is to follow on the powers of summary juris- 
diction vested in commanding officers. It is also urged 
that the number of supply officers receiving special legal 
training shouid be increased and that full use should be made 
as defending officers of those who have undergone the more 
The committee prefers the title 
The committee 


advanced legal training. 
“ defending officer ’’’ to “‘ accused’s friend.”’ 
recommends a right of appeal to an independent tribunal 
on questions of law and questions of mixed law and fact in 
every case in which the accused has pleaded not guilty. 
If appeals are to lie from courts martial in all three services, 
the committee suggests that they should lie to the same 
independent appellate tribunal, consisting of three members 
drawn from a panel appointed by the Lorp CHANCELLO’. 
Otherwise, a similarly constituted Naval Appeal Court is 
recommended. 


Matrimonial Causes Rules Consolidated 

On Ist January, 1951, when the Matrimonial Causes Act, 
1950, comes into force, there will also come into operation 
the Matrimonial Causes Rules, 1950 (S.I. 1950 No. 1940 
(L.27)) which consolidate with certain amendments the 
Rules of 1947 and subsequent amending rules. The principal 
changes appear to be, first, the inclusion of a new r. 73, dealing 
with the registration under the Maintenance Orders Act, 1950, 
of maintenance orders made by superior courts of the United 
Kingdom, and secondly, the revision of some of the forms 
with the object of making clearer to the parties what steps 
are open tothem. The rules will apply to proceedings pending 
on Ist January next subject to the directions of a judge or 
registrar. 


The R.S.C. (No. 2), 1950 
THE Rules of the Supreme Court (No. 2), 1950 (S.1. 1950 
No. 1941 (L.28)), which come into operation on Ist January, 
1951, amend Ord. 55,, r. 6 (appeals from inferior courts under 
the Guardianship of Infants Acts, 1886 and 1925), by providing 
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that such appeals shall be brought by originating notice of 
motion in a new form (No. 18H of Appendix B, Pt. II) which 
is set out in the new rules. Order 59, r. 34, will apparently 
no longer apply to such appeals, as the new r. 6 provides for 
service and subsequent proceedings. <A further new rule, 
Ord. 55a, r. 8, is also added, laying down the procedure for 
registration of orders under the Maintenance Orders Act, 
1950. There are also a certain number of drafting amend- 
ments to various rules, mainly consequential on the 
supersession of the Poor Persons procedure by Pt. I of the 
Legal Aid and Advice Act, 1949. 


Acquisition of Land: Temporary Powers 


Ministry of Health circular 109/50 issued on 7th December 
announces that it isnot proposed to seek an extension of the 
period during which authorisations may be given under s. 2 
of the Acquisition of Land (Authorisation Procedure) Act, 1946, 
Accordingly, this power to authorise the speedy acquisition 
of land will lapse on 17th April, 1951. Applications under 
s. 2 should therefore not be made to the confirming authority 
unless enough time remains at the date of submission for the 
confirming authority, if it so decides, to give an authorisation 
before 18th April, 1951. It is suggested that local authorities 
would normally do well to regard 31st January, 1951, as the 
date after which application could not usefully be made. 


Recent Decisions 

In Jn ve Daysh, on 7th December (The Times, 8th December), 
Wynn Parry, J., held that two charitable gifts should be 
interpreted cy-prés, and stated that it should be known that 
in such a case a charity which made no direct claim and only 
opposed the claims of others ought not to appear in court as 
a defendant to a summons such as that before the court, and 
ought to be deprived of its costs. 


In Langdon v. Horton, on 8th December (The Times, 
9th December), the Court of Appeal (the MASTER OF THE 
Rotts, SINGLETON, L.J., and DANcKwerTs, J.) held that 
cousins of a statutory tenant were not members of the tenant’s 
family so as to be included in the definition “ tenant ’’ in 
s. 12 (1) (g) of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920. 


In Mills v. Bryce, on 4th December (The Times, 
5th December), the Court of Appeal (SOMERVELL, JENKINS 
and Birkett, L.JJ.) held that, where the landlord charges 
no more than the standard rent and himself pays the rates, 
an increase in the rent to correspond with the rise in the 
rates does not entitle the tenant to say that there has been a 
permitted increase within the Rent Restriction Acts so as to 
make the tenancy a statutory tenancy. 


In a case before HILBERY, J., on 6th December (7/ie 
Times, 7th December), it was argued for the defendant 
that a successful assisted plaintiff under the Legal Aid and 
Advice Act, 1949, was either entitled to no costs after the date 
on which he became an assisted person, or alternatively 
only to 85 per cent. of his costs after that date. Section 1 (7) (4) 
of the Act provides that the rights conferred “ on a person 
receiving legal aid shall not affect the rights or liabilities 
of other parties to the proceedings or the principles on which 
the discretion of any court or tribunal is normally exercised.” 
His lordship held that, in considering whether in the exercise 
of its discretion the court should award costs to a successful 
assisted person, the court should altogether disregard the 
fact that the successful plaintiff is an assisted person 
under the Act. 
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OBSTRUCTION BY VEHICLES 


AT common law, the public have a right to pass and repass 
along a highway, with or without vehicles, horses, etc. This 
right of passage extends over the whole of the surface which 
has been dedicated to the use of the public ; it is, however, 
no more than a right of passage, and a person who assumes 
occupation of a highway for any other purpose is a trespasser. 

Obstruction of this right of passage is a misdemeanour ; 
but since common-law misdemeanours are punishable only on 
indictment, and not summarily, cases of obstruction by 
vehicles are in practice invariably dealt with as statutory, 
and not as common-law, offences. 

Section 28 of the Town Police Clauses Act, 1847, provides 
that “‘every person who . . . to the obstruction, annoyance 
or danger of the residents or passengers . . . by means of 
any cart, carriage, sledge, truck or barrow, or any animal or 
other means . . . wilfully causes any obstruction in any public 
thoroughfare ’’ shall be liable to a penalty not exceeding 
forty shillings, or to fourteen days’ imprisonment. Any 
constable within whose view such an offence is committed 
is by the same section required to arrest the offender, without 
warrant. In Gill v. Carson {1917} 2 K.B. 674, the appellants 
left their drays and horses in a main road while they had a 
meal; they were convicted under the section although no 
evidence was given that any person had been actually 
obstructed, and appealed by way of case stated to the 
Divisional Court. In the course of his judgment, with which 
the other members of the court agreed, Lord Reading said : 
“ An obstruction will only be caused if there is an unreasonable 
use of the road by stopping . . . In my judgment, it is not 
necessary to prove that a person has been actually obstructed. 
It is sufficient to prove circumstances from which the justices 
can conclude that in the ordinary course persons may be 
obstructed, and that the actual use of the road was calculated 
to obstruct even though no person was proved to have been 
obstructed.’’ However, in the particular circumstances of 
this case, the court held that there was no evidence of any 
unreasonable use of the road, and allowed the appeal. 

It is clear, therefore, that an offence can only be committed 
under this section if the court is of opinion that the 
defendant’s use of the road was an unreasonable one. What 
is reasonable and what is unreasonable must, of course, depend 
on the circumstances of each particular case ; for instance, to 
leave a vehicle unattended for twenty minutes in an 
unfrequented road may well be an entirely reasonable use 
of the highway, but to leave the same vehicle for a similar 
period in a narrow main road, or close to a bus stop, would 
almost certainly be regarded as unreasonable, and therefore 
an offence ; and since, as has already been stated, the public 
right of passage extends over the whole surface of the highway, 
it is no defence to prove that the offending vehicle did not 
obstruct the whole of the road, and that traffic was still able 
to pass by. 

A provision somewhat similar to s. 28, supra, is also contained 
in s. 54 (6) of the Metropolitan Police Act, 1839. 

In practice, however, these sections are seldom used 
nowadays in the case of obstruction by motor vehicles. 
Summonses are normally issued under regs. 81 and 94 of 
the Motor Vehicles (Construction and Use) Regulations, 
1947 (S.R. & O., 1947, No. 670) ; reg. 81 provides that ‘‘ no 
person in charge of a motor vehicle or trailer shall cause or 
permit the motor vehicle or trailer to stand on a road so as 
to cause any unnecessary obstruction thereof’’; reg. 94 
provides for a penalty not exceeding a fine of £20. 

It will be noticed that under these regulations the gist of 
the offence is contained in the words ‘‘causes any 


unnecessary obstruction,’ whereas under the Act of 1847 the 
corresponding words are “ wilfully causes any obstruction.” 
It would appear that there is very little difference in the 
meaning of these two provisions, except that under the 
regulation no offence would clearly be committed where the 
obstruction was “‘ necessary,’’ though here again no guidance 
is given as to the test of necessity ; presumably no court 
would consider, for instance, that a broken-down vehicle 
which could not be immediately moved was causing an 
“unnecessary ’’ obstruction. But, in practice, the police 
almost invariably produce evidence of an actual obstruction 
when prosecuting under the regulations, and it may be argued 
that the absence of such evidence would constitute a good 
defence. Although Gill v. Carson has not been overruled, 
Nuttall v. Pickering {1913} 1 K.B. 14 and Sleith v. Godfrey 
(1920), 85 J.P. 46, both of which were decided under different 
statutes, provide some authority for the argument that 
an actual obstruction must be proved. 

Since, however, the necessities of everyday life require 
that facilities should be available in certain places for the 
parking of vehicles, the local authority outside the London 
Traffic Area, and the Minister of Transport within that Area, 
may provide suitable parking places. Byelaws, or in the 
case of the London Traffic Area, regulations, may be made 
governing the use of such parking places. In the London 
Traffic Area all previous regulations have recently been 
consolidated, and are now contained in the London Traffic 
(Parking Places) Consolidation Regulations, 1950, which came 
into force on 13th October, 1950. The Second Schedule to 
these regulations contains a list of authorised parking places, 
and conditions and limitations are applied in particular 
instances. Further, the police are empowered in special 
cases to prohibit the use of any parking place during such time 
asmay bereasonably necessary. The penalty for breach of these 
regulations is a fine not exceeding £5 for a first offence, or 
£10 for a subsequent offence. 

During the past two years a number of “no waiting ”’ 
restrictions have been made throughout the country in respect 
of streets where the volume of traffic is exceptionally heavy. 
Outside the London Traffic Area these restrictions are made 
by the councils of counties or county boroyighs, or of urban 
districts having a population of over 20,000 according to the 
last census, and all orders so made require to be confirmed 
by the Minister of Transport (Road Traffic Act, 1930, s. 46 (2), 
as amended by the Road and Rail Traffic Act, 1933, s. 29 (4)). 
In the London Traffic Area orders to the same effect have been 
made by the Minister of Transport under reg. 70 of the Defence 
(General) Regulations, 1939. For the exact terms of the orders 
made outside the London Traffic Area it is, of course, 
necessary to look at the orders themselves, since they are 
not all identical in terms, but in general they contain a 
schedule of the streets to which they refer, and prohibit any 
vehicle from waiting there, unless upon the direction or with 
the permission of a police officer in uniform, except for so long 
as may be necessary (1) for a person to board or alight from 
it; or (2) for goods to be loaded or unloaded from it ; or 
(3) to enable the vehicle to be used for building or demolition 
purposes, the removal of any obstruction, road repair, or work 
on sewers, gas, water or electricity supplies or telephone or 
telegraph lines and the like. 

So far as the London Traffic Area is concerned, the London 
Traffic (Miscellaneous Provisions) (No. 2) Order, 1948, imposes 
restrictions on waiting in what are known as “restricted 
streets,” namely the highways specified in the Schedule to 
the order, and the first 120 feet of every highway joining them. 
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These restrictions apply from Monday to Saturday in eacli 
week, and so far as waiting, loading and unloading vehicles is 
concerned, between 11.30 a.m. and 6.30 p.m. only. During 
these “prescribed hours’’ no vehicle may wait in a 
“restricted street’ longer than necessary (a) to enable a 
person to board or alight from the vehicle, or load or unload 
his personal luggage ; or (b) to deliver or collect goods, or load 
or unload the vehicle, at premises within the restricted 
street, if it is not reasonably practicable to load or unload the 
vehicle in an unrestricted neighbouring street, with a proviso 
that in any event waiting shall not exceed twenty minutes in 
duration, and the vehicle must be moved if a police officer 
in uniform so requires for the purpose of preventing obstruction. 
Exceptions, however, are made as regards the removal of 
furniture, the collection and delivery of goods which cannot 
reasonably be loaded or unloaded outside prescribed hours 
or within twenty minutes (provided that the police are first 
given forty-eight hours’ notice and give their consent), and 
for vehicles used for building, demolition or similar purposes, 
fire engines, ambulances, police vehicles, taxis on an authorised 


PURSUIT OF REMEDIES 


THE Courts (Emergency Powers) (End of Emergency) Order, 
1950 (S.I. 1950 No. 1647, operative from the 8th October, 
1950), will be welcomed by solicitors for several reasons. 
Not the least of them is that it is refreshing to find a piece 
of legislation which does not involve the lawyer in learning 
some fresh particular of law or practice. The new order 
is, of course, subtractive in effect. When controls are relaxed 
the occasion is usually thought of as a change from war-time 
to peace-time conditions. The unshackling of the fetters 
which have since the outbreak of war restricted the initiation 
of the normal processes for executing the majority of judg- 
ments and for enforcing legal rights by remedies of self-help 
is not such a change in the full sense. The restrictions 
just released (and they include the provisions of the Liabilities 
(War-Time Adjustment) Acts, 1941 and 1944, as well as those 
of the Courts (Emergency Powers) Act itself) were additional 
to, and not in lieu of, such restrictions on similar proceedings 
as the general law at all times imposes. Not even those 
practitioners whose professional recollections do not go back 
beyond 1939, therefore, need feel out of the picture. 

Nevertheless, the occasion does to some extent throw 
into relief the continuing necessity for judgment creditors, 
landlords, mortgagees and others in certain circumstances 
to observe some preliminary formalities before entering on 
the enforcement of their rights. It is now proposed to 
attempt a very brief reminder of these preliminaries. 

Take first the judgment creditor, in which expression 
is included for this purpose any person entitled to enforce 
a judgment or order of the High Court or a county court 
as the case may be. Though it is not necessary after an 
unconditional judgment to make any demand for the payment 
of money or delivery or transfer of any property, a copy of 
the judgment or order must in the following cases be 
served :— 

(2) Where it requires any person to do an act thereby 
ordered. In this case the order must state the time, or 
the time after service, within which the act is to be done 
(R.S.C., Ord. XLI, r. 5; C.C.R., Ord. XXIV, r. 11). If 
no time is fixed by the order, application may be made 
for a supplemental “ four-day ”’ order limiting the time. 
Upon the copy served on the person required to obey 
the order, there must be endorsed a memorandum to the 
effect stated in R.S.C., Ord. XLI, r. 5, and in County 
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cab rank, and other special cases. Restrictions are also 
placed upon the deposit of goods on the highway during the 
prescribed hours. 

By the Traffic Signs (London) Authorisation and Directions, 
1948, and the Traffic Signs (London) (Amendment) 
Authorisation and Directions, 1948 (S.I. 1948 Nos. 2445 and 
2710), highway authorities are authorised (but not directed) 
to indicate the existence of restricted streets by placing 
yellow bands round lamp-posts and yellow strips on the 
kerbs. It is emphasised, however, that these Directions are 
permissive only, and the absence of yellow bands and yellow 
strips affords no defence to a person who unknowingly parks 
his vehicle in breach of the regulations on a road which is 
in fact a restricted street. 

Finally, it should be noted that these orders and regulations 
restrictive of waiting are prohibitory in effect, and do not 
convey any sanction to wait ; in other words, they do not 
override the common-law position as regards obstructing the 


E. G. B. T. 


highway, 


IN THE NEW “PEACE” 


Court Form 140. Attachment or committal is the method of 

enforcement appropriate where the act required to be done 

is not the payment of money. The rule does not apply 
in any case to merely prohibitive orders, nor to judgments 
in the common form “ that the plaintiff do recover against 

the defendant {x.” 

(5) In the case of all orders in the Divorce Division 
upon which it is proposed to proceed by way of fi. fa., 
sequestration, elegit or judgment summons. 

Where a High Court judgment is in effect conditional 
or contingent (e.g., on the execution of an assignment in a 
vendor’s action for specific performance) the judgment 
creditor must not only perform the condition or await the 
happening of the contingency, he must also make demand 
upon the debtor. Then under R.S.C., Ord. XLII, r. 9, he 
may apply to the court for leave to issue execution. 

The High Court Rules also make it necessary to apply 
for leave to issue execution in some other cases, in most of 
which there is also some corresponding provision in the 
County Court Rules. The following list is not exhaustive :— 

(a) Where six years (county court, two years) have 
elapsed since the judgment or order. 

(5) Where there has been, by death, assignment or other- 
wise, a change in the parties entitled or liable to execution 
on the judgment. But, generally speaking, the course of 
execution against goods, once issued, is not interrupted 
by the death of the creditor or debtor, the sheriff in the 
latter case following the goods into the hands of the 
deceased’s representatives (Ranken v. Harwood (1846), 
10 Jur. 794). 

(c) Where a High Court judgment is on assets in futuro, 
e.g., in an action against a personal representative where 
judgment is expressly given against assets subsequently 
coming into his hands. 

(d) Where a judgment against a statutory company is 
(e.g., by reason of s. 36 of the Companies Clauses 
Consolidation Act, 1845) enforceable against the shareholders 
or an officer of the company, and it is desired so to enforce it. 

(e) If a creditor on a judgment against a partnership 
firm claims to execute it against a person whom he alleges 
is a partner but who has not admitted being a partner 
or been adjudged to be so. 

(f) If execution is desired against a garnishee. 
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(g) Wherever the remedy sought is a writ of attachment, 
delivery or assistance, sequestration for costs or for wilful 
disobedience to an order against a corporation. 

(4) To enforce a judgment entered in favour of the 
official receiver or the trustee of a bankrupt as a condition 
of the bankrupt’s discharge pursuant to s. 26 of the 
Bankruptcy Act, 1914. 

Application in all these cases is by summons in chambers, 
but in straightforward cases ex parte orders are commonly 
made. A second or subsequent application is not barred 
by the principle of res judicata (Lamb & Sons v. Rider {1948} 
2 K.B. 331), but will not, of course, ordinarily be likely 
to succeed unless some further evidence is available or some 
fresh circumstance has arisen. 

One war-time control with regard to judgments has become 
permanent. Unlike those which have just been released it 
is exercised administratively, not by the courts. Neverthe- 
less it affects legal procedure in the cases to which it applies. 
This control is now to be found in the Exchange Control 
Act, 1947, under which there is to be implied in any judgment 
or order of a United Kingdom court a condition that a sum 
required to be paid, whether as debt, damages or otherwise, 
to or for the credit of a person resident outside the sterling 
area or to a person acting by order or on behalf of a person 
so resident, is not to be paid without Treasury permission, 
though nothing is to prevent the payment of money into 
court. The Treasury may grant permission absolutely or 
on condition. The practice under this provision requires 
that, unless a judgment creditor seeking to issue a writ of 
fi. fa. or other process of execution can certify on the precipe 
that Treasury permission for payment to him of the proceeds 
has been granted, either unconditionally or subject to a 
condition that has been fulfilled, the proceeds of the execution 
are to be prid into court. In the county court, where sums 
levied are as a matter of regular practice paid into court, 
money is not to be paid out, in a case where the Exchange 
Control Act applies, unless the judge is satisfied that Treasury 
permission has been effectively given. 

As we have indicated already, judgment creditors were 
not the only category of persons who found themselves for 
the most part restrained during the emergency from the free 
exercise of their rights. For the Courts (Emergency Powers) 
Acts also made it necessary to obtain the leave of the court 
before putting into force various processes of self-help which 
in peace time are almost entirely extra-judicial. The normal 
conditions precedent to the employment of these remedies 
are well known to practitioners, which must be the excuse 
for the condensed nature of their treatment in this article. 
Nothing more is intended than a summary which will give a 
mental diagram of the present position. 

Landlords can now exercise powers of distraint and 
re-entry subject only to the terms of their leases and the 
statutory provisions which are shortly mentioned here. 
As to distraint, the requirements of the Distress for Rent Act, 
1737, and the Law of Distress (Amendment) Acts, 1888 and 
1908, are so stringent that a landlord is always well advised 
to leave the details to a certificated bailiff, though he will not, 
of course, thereby escape liability for irregularities. Powers 
of forfeiture and re-entry must be distinguished from the 
ordinary right of a landlord to retake possession of the 
property peaceably on the determination of the tenancy. 
Forcible entry is contrary to the statute of 1381. In the case 


of property within the Rent Restrictions Acts the landlord 
cannot, even after the contractual tenancy is determined, 
evict a statutory tenant without an order of the court. 
Moreover, where a contract of tenancy has been referred 
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to a rent tribunal a landlord’s right to determine it is deferred 
as provided in s. 5 of the Furnished Houses (Rent Control) 
Act, 1946, and s. 11 of the Landlord and Tenant (Rent 
Control) Act, 1949. 

The statutes with regard to powers of re-entry and forfeiture 
for breach of the conditions of a tenancy during its currency 
are designed to give the tenant an adequate opportunity 
of putting himself in order and of applying to the court for 
equitable relief against the strict terms of his contract. 
Shortly, a landlord must watch the following points in acting 
on a proviso for re-entry :— 

(a) If the breach is of a covenant to pay rent, either a 
lawful demand must have been made, unless its absence 
is excused by the terms of the lease, or rent must be in 
arrear for half a year and there must be no sufficient distress 
(Common Law Procedure Act, 1852, ss. 210-212). 

(6) In the case of any other covenant, a notice complying 
with s. 146 (1) of the Law of Property Act, 1925, must 
have been served and a reasonable time for compliance 
have elapsed. 

(c) Where the Leasehold Property (Repairs) Act, 1938, 
applies (i.e., repairing covenants in leases for twenty-one 
years or more, having more than five years to run, of houses 
of a rateable value of £100 or less) the notice under s. 146 
must inform the tenant of his rights under the 1938 Act. 
The tenant may serve a counter-notice which puts the 
landlord to the necessity of obtaining the leave of the 
court before proceeding. 

Mortgagees may now exercise powers of foreclosure, sale, 
appointment of receiver out of court, entry into possession 
and otherwise realising their securities subject only to the 
terms of the deed and to the relevant provisions of the 
Law of Property Act. Statutory powers of sale and of 
appointing a receiver do not arise until the date specified 
in the deed for repayment (s. 101), and may not be exercised 
except on the conditions stated in ss. 103 and 109. It must 
not be forgotten that the Rent Restrictions Acts apply to 
certain mortgages, and that where this is so the right of 
enforcing the security is often restricted so long as the 
covenants of the mortgagor are performed (see s. 7 oi the 
1920 Act). 

The particular rights of owners under hire-purchase 
agreements which were restricted by the Courts (Emergency 
Powers) Acts were those relating to retaking possession of the 
goods comprised in the agreement. These now naturally 
depend on the terms of the contract, and cannot in the normal 
course arise until the hirer has defaulted in some way. 
A claim may in some cases lie in conversion or detinue, 
and if the latter is relied on a demand for the return of the 
goods followed by a refusal must precede the institution of 
proceedings. Refusal is not necessary where the Hire 
Purchase Act, 1938, applies, but in this case the demand must 
be in writing (s. 10). Moreover, in cases under the Act 
(i.e. those concerning agreements up to a total price of £100, 
or £50 for motor vehicles and railway rolling stock, or £500 
for livestock), once a third of the price has been paid: (a) a 
refusal by the hirer to surrender the goods does not constitute 
a conversion (s. 17) ; and (+) the owner can only recover the 
goods against the free will of the hirer by proceedings in the 
hirer’s own county court (ss. 11-12), and at no stage can he 
take advantage of any clause in the contract purporting to 
give him a right to enter on any premises for the purpose of 
taking the goods (s. 5 (a)). The sanction on an owner who 
repossessses himself of goods contrary to s. 11 of the Act 
is salutary ; it involves the complete release of the hirer from 
the terms of the agreement. JF J. 
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Costs 





UNFORTUNATELY, in his professional practice, a solicitor is 
sometimes called upon to examine his position in relation to 
the bankruptcy laws, and the necessity for this may arise in a 
variety of ways. Thus, his own client may have a receiving 
order made against him, or a receiving order may be made 
against a party in an action in which a solicitor is acting ; 
on the other hand, the solicitor may be instructed to act on 
behalf of a person against whom a bankruptcy petition has 
been filed, or he may be instructed to issue a petition against 
a client’s debtor. Finally, cases have arisen, unhappily, 
where the solicitor himself is the subject of a bankruptcy 
petition. 

Let us first take the case of a client for whom the solicitor 
is acting, and who, during the course of the action, becomes 
bankrupt: R.S.C., Ord. 17, r. 1, states that a cause or 
matter shall not become abated by reason of the bankruptcy 
of any of the parties, if the cause of the action shall survive 
or continue; and it follows, therefore, that in such a case 
the action may be continued by the trustee in bankruptcy. 
If this be so, and the trustee is authorised to carry on the 
action for the benefit of the estate, then he will normally be 
liable for the whole of the costs of the action, including the 
costs already incurred up to the date of the receiving order. 

Again, where the bankrupt had, prior to his bankruptcy, 
been made the defendant in an action, and his trustee elects 
to carry on the defence, then the successful plaintiff will be 
entitled to the whole of the costs of the action from the 
trustee, and not merely the costs incurred subsequent to the 
receiving order (see Borneman v. Wilson (1884), 28 Ch. D. 53). 
However, this particular point requires qualifying to the 
extent that if an action is continued against the trustee, 
although he has not become a party thereto, then ihe successful 
plaintiff will have no right to claim costs from the trustee, 
but he may be given leave to prove in the bankruptcy for the 
amount thereof (see Dansk Kekylriffel Syndikat v. Snell 
(1908| 2 Ch. 127). In the normal way a solicitor engaged 
in an action where one of the parties becomes bankrupt will 
not necessarily have to prove for his costs provided the 
action is continued by the trustee of the bankrupt party. 

What, however, is the solicitor’s position where the action 
isnot continued by the trustee? The solicitor for the bankrupt 
plaintiff has no other remedy but to prove for the amount 
of his costs in the bankruptcy of his client, or, where a sum 
has been paid prior to the bankruptcy and without notice 
of an act of bankruptcy to the solicitor on account of his 
costs, then he will have to prove in the bankruptcy for the 
balance. In this respect it must be borne in mind that if a 
sum of money is paid to a solicitor on account of specific 
costs, he cannot set that amount off against other costs which 
have already been incurred (see Re Pollitt {1893) 1 Q.B. 155). 
If the costs for which the sum on account was received have 
not been incurred, then the solicitor will have to refund that 
sum to the estate, and will have to prove in the bankruptcy 
for the costs which he had already incurred on behalf of the 
bankrupt and for which he had nothing on account. 

So far as the question of proving for the costs of other 
parties is concerned, the position is clearly stated by the 
Court of Appeal in Re British Goldfields of West Africa {1899| 
2 Ch. 7, where, during the course of the judgment, it was 
observed that: “If an action is brought against a person 
who afterwards becomes bankrupt for the recovery of a sum 
of money, and the action is successful, the costs are regarded 
as an addition to the sum recovered and to be provable if that 
is provable, but not otherwise. If the action against a 


SOLICITORS’ 


JOURNAL December 16, 1950 


BANKRUPTCY—I 


person who becomes bankrupt is unsuccessful, no costs become 
payable by him or out of his estate, and no question as to 
them can arise. But if an unsuccessful action is brought by a 
man who becomes a bankrupt, then if he is ordered to pay 
the costs, or a verdict is given against him before he becomes 
bankrupt, they are provable. On the other hand, if no 
verdict is given against him and no order is made for payment 
of costs until after he becomes bankrupt, they are not provable. 
In such a case there is no provable debt to which the costs 
are incident, and there is no liability to pay them by reason 
of any obligation incurred by the bankrupt before the 
bankruptcy, nor are they a contingent liability to which he 
can be said to be subject at the date of his bankruptcy.” 

It seems to follow from this that if judgment is given before 
the bankruptcy the successful party may put in a proof for 
his costs if the cause of action is provable, and this is so 
although the costs may not have been taxed at the date of 
the receiving order (see Vint v. Hudspith (1885), 30 Ch. D. 24). 
Cave, J., in the case of Ex parte Bluck (1888), 57 L.T. 419, 
observed that : “ If a man brings an action he does not place 
on himself an obligation to pay the costs; that obligation 
arises when judgment is given against him.’’ Consequently, 
where an action is brought against a person who, after the 
action is commenced but before the trial thereof, is adjudicated 
a bankrupt, then, although the creditor may prove in the 
bankruptcy for the amount of his claim, he cannot prove 
for the amount of costs which he has incurred in the action. 

A solicitor should be particularly careful, after he is aware 
that an act of bankruptcy has been committed, to do nothing 
on the instructions of the bankrupt, even if he is of the opinion 
that what he is doing is for the benefit of the bankrupt’s 
estate, unless he is able to persuade the trustee to make 
himself responsible for the costs. In this respect attention 
may well be drawn to the observations in the case of 
Re Simonson |1894) 1 0.B. 433: “ As a general rule a trustee 
in bankruptcy may, in the exercise of his discretion, adopt 
and pay for services rendered to a bankrupt after notice of an 
act of bankruptcy, where such services have clearly resulted 
in a benefit or profit to the bankrupt’s estate commensurate 
with the services rendered, but he must be very strict in the 
application of the mule.”” Reference should also be made to 
the recent case of Re British Folding Bed Co.; ex parte 
The Trustee v. N. A. Woodiwiss & Co. |1948) Ch. 635, where 
this point was again considered. 

We now come to the case where the solicitor is instructed 
to act for the bankrupt in respect of a petition which has 
been filed against him. The debtor’s solicitor will enjoy no 
special priority with regard to his costs, and he must make 
his own arrangements with regard to the question of security 
in the event of a receiving order being made. In a case 
where the petition fails, then, subject to the discretion of the 
court, the costs will follow the event and the taxed costs of the 
debtor will be paid by the unsuccessful petitioning creditor. 
The scale of costs applicable in such a case will be the scale 
set out in the appendix to the Bankruptcy Rules, 1915, any 
item not provided for in the appendix being allowed on the 
lower scale of Appendix N to the Rules of the Supreme Court. 

A petitioning creditor may, in certain circumstances, be 
required to give security for the debtor’s costs (see r. 150 
of the Bankruptcy Rules, 1915). The circumstances in 
which security may be ordered to be given by the creditor are 
(a) where he is resident abroad, (6) where the estate of the 
creditor is vested in a trustee in bankruptcy, (c) where there 
is a petition pending against the creditor under the Act, and 
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(d) where the petitioning creditor has failed to pay any costs 
ordered to be paid by him to the debtor. 

So far as the petitioning creditor is concerned, he enjoys 
a measure of priority with regard to his costs (see r. 117), 
although that priority is not absolute since it is only effective 
after certain other costs and expenses have been met out of 
the assets of the estate. Thus, the costs and expenses of 
realising any assets of the debtor take absolute priority. 
After this there must be paid, firstly, the actual expenses 
of the Official Receiver in protecting the property of the 
debtor, and then the fees and percentages payable in respect 
of the services of the Official Receiver. After this will be 
repaid the deposits made by the petitioning creditor and the 
deposits lodged on any application for the appointment of an 
interim receiver, and then the remuneration of the special 
manager, if any. It is not until all of these expenses are 
paid that the costs of the petitioning creditor will be paid, 
and it is a wise precaution, therefore, for a creditor who 
contemplates filing a petition against a debtor to endeavour 
to find out whether there will be sufficient assets out of which 
to pay the various expenses which will take priority over his 
costs. Thus, if the only asset of any value is a claim against 
a third party, it may well be that the costs of prosecuting 
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that claim, over and above the costs which will be recovered 
from the third party, will reduce the amount of the estate 
too much to warrant a creditor proceeding with his petition, 
for such costs would, of course, take absolute priority 
since they would represent part of the expenses incurred in 
realising the assets of the debtor (see r. 117, supra). 

One other point must be noticed here with regard to the 
petitioning creditor’s costs. The scale of costs set out in the 
appendix to the Bankruptcy Rules applies to all normal 
cases, but where the assets of the debtor do not exceed £300 
or are not expected to exceed £300, then the profit charges 
in that scale will be reduced by two-fifths. Indeed, this 
reduction in the scale of costs applies to any costs payable 
out of the debtor's estate, but only in respect of proceedings 
in the Bankruptcy Court, so that even where the assets are 
less than £300 any charges incurred in connection with 
conveyancing matters will be charged at the full scale fee 
permitted by the General Order of 1882 (see Re Parfit (1889), 
23 Q.B.D. 40; Re Weighell |1909| 1 K.B. 92). 

We will consider the position of the solicitor to the trustee 
in bankruptcy, in relation to his costs, in our next article 
on this subject. 


CONVEYANCES UNDER THE SETTLED LAND ACTS 


CasEs which turn solely on the effect of some of the provisions 
of the 1925 legislation are not very frequent nowadays, and 
for that reason conveyancers will turn to the decision in 
Weston v. Henshaw (1950) Ch. 510 with more than usual 
interest. In 1921 the plaintiff's grandfather conveyed the 
property wiich was the subject of the dispute in this case 
to X, the plaintiff's father, in fee simple for a money con- 
sideration. In 1927 X, again for a money consideration, 
reconveyed the property back to his father, the plaintiff's 
grandfather, in fee simple. The plaintiff's grandfather died 
in 1931, having by his will settled the property, subject to a 
life interest therein to his widow, on X for life with remainder 
to his son, the plaintiff. After the widow’s death the personal 
representatives of the plaintiff's grandfather, the settlor, 
executed a vesting assent vesting the legal estate in X, in the 
ordinary way, and handed over to him all the documents 
of title in their possession relating to the property with the 
exception (which proved to be immaterial, as will be seen) 
of the probate of their testator. 

In 1944 X, who was thus the tenant for life of the property, 
perpetrated a fraud in the following manner. He executed 
a charge of the property by way of legal mortgage to the 
defendant to secure an advance of £250, and in the charge 
it was recited that he was seised of the property in fee simple 
free from incumbrances, and he was expressed to charge the 
property as beneficial owner. The property was described 
as property which had been conveyed to X in fee simple in 
1921. Subsequently, X executed further charges in the same 
way to secure further advances from the defendant. 

The statement that X was seised of the property in fee 
simple in 1944 was not wholly untrue, but it concealed the 
whole truth, and X carried out this deception by simply 
suppressing and concealing from the defendant all dealings 
with the property subsequent to the conveyance of the 
property to him in 1921. 

The fraud was not discovered until after X’s death, when 
his son, the plaintiff, obtained a grant of administration 
of his estate and commenced this action against the defendant 


for a declaration that the charge made in 1944 and the later 
charges, made in favour of the defendant, were void, and for 
ancillary relief. 

The first point taken on behalf of the plaintiff was that 
X’s execution of the charges amounted to a forgery. The 
materiality of this point lies in this, that a forged document 
may sometimes be a nullity, but the decision was that X had 
committed fraud, but not forgery, and no more need be said 
on this part of the case. 

The next point was much more substantial. Section 18 (1) 
of the Settled Land Act, 1925, provides that where land is 
the subject of a vesting instrument and the trustees of the 
settlement have not been discharged (which is another way 
of saying, where land is settled land and the proper con- 
veyancing steps have not been taken to put the title on a proper 
footing accordingly) certain consequences result, and one of 
these consequences is that any disposition by the tenant 
for life of the land, other than a disposition authorised by this 
Act or any other statute, or made in pursuance of any addi 
tional or larger powers mentioned in the vesting instrument, 
shall be void except for the purpose of conveying or creating 
such equitable interests as he has power, in right of his 
equitable interests and powers under the trust instrument, 
to convey or create. It was clear in this case that the charges 
made by X, the tenant for life, in favour of the defendant 
were not dispositions which he had been authorised to make, 
since he had made them for the unauthorised purpose of 
enriching himself, and if this provision applied to the charges 
the plaintiff was entitled to his declaration. But the defen- 
dant argued that s. 18 (1) of the Act had to be read subject to 
the provisions of s. 112 (2), which provides that where any 
provision of the Act refers to sale, purchase, exchange, 
mortgaging, charging, leasing or other disposition, it shall (unless 
the contrary appears) be construed as extending only to sales, 
purchases, exchanges, mortgages, charges, leases and disposi- 
tions under the Act. The defendant’s argument was that as X 
had not executed the charges in question in exercise of any 
power of his as tenant for life, the charges were unauthorised 
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transactions and therefore taken out of the provisions of 
s. 18 (1). 

On this question, which was the principal question in 
the case, Danckwerts, J., held that s. 18 was not limited 
to transactions under the Act, i.e., transactions carried out, 
or purported to be carried out, by the tenant for life in his 
capacity as such. Section 112 (2) contains a saving in the 
words “ unless the contrary appears,”’ and this saving applied 
to take s. 18 (1) out of the general provisions of s. 112 (2). 

It is interesting to note that there have now been two 
decisions on s. 112 (2). In the first, ‘Re Alefounder’s Will 
Trusts |1927)| 1 Ch. 300, it was held that, by virtue of s. 112 (2), 
s. 13 of the Act applied only to dispositions under the Act, 
i.e., by tenants for life as such ; the present case has decided 
that s. 112 (2) has no similar effect on s. 18 (1). 

Two other points were taken by the defendant. 
Section 98 (3) of the Act provides that the trustees of the 
settlement shall not be liable in any way on account of any 
vesting instrument or other document of title relating to 
the settled land being placed in the possession of the tenant 
for life. It was contended that this very special protection 
was pointless unless it were assumed that the legal estate 
would be lost by virtue of the negligence of the trustees 
and their failure to provide against risks of ending the title 
(i.e., by their failure in the present case to endorse notice 
of the last or only principal vesting deed on the conveyance 
of the property to X in 1921). But Danckwerts, J., pointed 
out that the tenant for life would have the legal estate vested 
in him in pursuance of the Act ; the question of the liability 
of the trustees under the proviso to s. 98 (3), which puts the 
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trustees under a duty to require that notice of the last or 
only principal vesting instrument should be written on one 
of the documents of title before handing the documents to 
the tenant for life in any case where, if the settlement were 
not disclosed, the tenant for life would appear to be beneficially 
entitled to the settled land, was not discussed, the issue in 
this case being a straightforward issue between the plaintiff 
and the defendant with no third parties joined. 

Lastly, it was argued that the defendant was protected 
by s. 110 (1) of the Act, whereby a purchaser dealing in good 
faith with a tenant for iife shall, as against all parties entitled 
under the settlement, be conclusively taken to have given 
the best consideration that could reasonably be obtained 
by the tenant for life, and to have complied with all the 
requirements of the Act. But this provision was held to 
apply only to a person dealing with the tenant for life as 
such, whom he knew to be a limited owner and with regard 
to whom he might be under a duty, and not to a person 
dealing, as the defendant had done, with an apparent absolute 
owner. On all these points, therefore, the plaintiff was 
held to be entitled to the relief he had asked for. 


The only moral that can be drawn from this unfortunate 
dispute between two innocent persons (for the defendant was 
completely free of blame in respect of his dealings with X) 
is one for trustees. Trustees for the purpose of the Settled 
Land Act should make sure (as in most cases they do) that a 
proper endorsement is made on a suitable document of title 
before the documents of title are handed over to a tenant for 
life, in accordance with the proviso to s. 98 (3) of the Act. 

“ABC” 


EFFECT OF WAIVING ENCROACHMENT 


THe short facts of J. Lf. Perrott & Co., Ltd. v. Cohen \1950} 
2 All E.R. 939 ; 94 SoL. J. 759 (C.A.), were that during the 
currency of a repairing lease granted in 1936 by the plaintiffs 
to the defendant the latter claimed that three lavatories were 
part of the demised premises, and those structures were used 
by him and by a limited company formed by him ; that the 
plaintiffs disputed this claim, but did nothing further to 
assert their rights; that the lease expired in 1948, and the 
defendant then alleged that the lavatories had not been 
demised, and sought to resist a claim for dilapidations in so 
far as it concerned them. Both Birkett, J., and the Court of 
Appeal upheld the plaintiff landlords’ contentions ; but it is 
a little difficult to see to what extent the decision was based 
on or influenced by the consideration that it would be 
inequitable to allow the defendant to shift his ground, to 
what extent the waiver by the plaintiffs was of importance, 
and whether the law relating to encroachment affected the 
matter. Estoppel, of which one might have expected to hear 
a great deal, is mentioned in one judgment only, that of 
Denning, L.J. 

Birkett, J., appears to have based his decision on Berry 
v. Berry 1929) 2 K.B. 316, in which the plaintiff claimed 
six monthly instalments under a deed of separation, duly 
sealed, signed and delivered in 1920. The defendant relied 
on an agreement in writing made in 1928 between the parties, 
reducing the amount but entitling the plaintiff to more in the 
event of the defendant’s earnings increasing above a specified 
limit, according to the amount of such increase. At first 
instance, the county court judge held that it would be 
inequitable for the plaintiff to be entitled to insist on the 
deed when she had agreed to the variation ; the Divisional 


Court upheld him, but it may be of some importance that 
while what mattered was that this was a case in which equity 
was said to prevail, Swift, J., at the conclusion of his judgment 
mentioned (a) the potential increase and (5) the fact that the 
plaintiff had acted under the 1928 agreement “ for some time.” 

After mentioning this case in his judgment in J. F. Perrott 
and Co., Ltd. v. Cohen, Somervell, L.J., referred to Tabor v. 
Godfrey (1895), 64.L.J.Q.B. 245, for the principle “that a 
man who gets in by reason of being tenant must take land as 
under his original take.’’ The learned lord justice considered 
it unnecessary to go into the facts of that case in detail ; but 
they were that a builder, erecting a row of houses under a 
ninety-nine-year lease, had departed from the plan under 
which a passage was to run right along the backs in that he 
had extended the gardens of two houses in the middle right 
to the edge, thus forming two blind alley passages. The 
defendant derived title from this builder. But the lease from 
the plaintiff's predecessor to the defendant’s predecessor 
showed a right of way marked and coloured on an attached 
plan, and an injunction against obstruction was claimed in 
the action. The defendant relied on the fact that his 
predecessors and he had occupied the contested territory 
throughout, and, in the alternative, on the Statute of 
Limitations. Charles, J., said that the latter had nothing to 
do with the case, and regarded the issue as one of inference 
from facts, and not an easy one to decide. But the evidence 
showed that both landlord and tenant had treated the strip 
as part of the land demised ; ‘‘ although the lease excludes it, 
yet by the way in which the landlord has permitted him to 
occupy, the encroachment must be taken to be included in 


the demise.”” Drawing an analogy, Somervell, L.J., said that 
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from the beginning both the landlords and the tenant in the 
case before the court had treated the lavatories as part of 
the land demised ; and though the landlords had, unlike the 
plaintiff in Tabor v. Godfrey, protested once, they then left 
the matter exactly where it was. 

Cohen, L.J., referred to the explanation of Tabor v. Godfrey 
given in Hastings (Lord) v. Saddler (1898), 79 L.T. 355. The 
plaintiff in that case owned a small island which could be 
approached on foot at low tide ; he also owned two pieces of 
land, called gardens, on the mainland, which had at one time 
been let to employees as allotments. Some time after, a 
tenant of the island took possession of one of the gardens ; 
some time after that, in 1869, the tenant’s son and successor 
in title to the tenancy of the island took possession of the 
other. The rent receipts mentioned the island but not the 
gardens. In 1893 the plaintiff recovered possession of the 
island and the ex-tenant promptly sold the gardens to the 
defendant. The county court judge in effect directed the 
jury that there was a presumption in favour of the plaintiff, 
on the ground of encroachment; but the Divisional Court 
ordered a new trial, holding that the doctrine of encroachment 
did not apply where the disputed land was neither adjacent 
to what was demised nor waste land; what did matter was 
intention ; if the land was occupied by the tenant as a mere 
extension of the /ocus of his tenancy, the verdict should be 
for the landlord ; if the tenant took possession with the object 
or desire of benefiting himself, and so as to acquire the 
ownership of the land occupied under the Statute of 
Limitations, the jury ought to find for the tenant. 


Perhaps it is not altogether necessary that a tenant in such 
a position as was described in the latter part of the pro- 
nouncement should be conscious of the provisions of the 
Statute of Limitations. But an analogy might be drawn with 
the modern attitude of the courts towards the vexed question 
of fixtures ; purpose can now be considered far more important 
than degree of annexation (see Spyer v. Phillipson [1931] 
2 Ch. 183 (C.A.)). At all events, applying the proposition to 
the facts before him, Cohen, L.J., said that as the defendant 
had purported to occupy the lavatories as part of the demised 
premises, his occupation had been on that basis. This, of 
course, would not in itself make the defendant liable for their 
repair in accordance with the covenants contained in the 
lease, but the learned lord justice expressly adopted the 
reasoning of Somervell, L.J. 


Two additional authorities were cited by Denning, L.J., 
who described the principle underlying cases on encroachment 
as ‘‘not, perhaps, strictly an estoppel, but akin,to it.” The 
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tenant had made a representation which was in effect a 
promise or assurance that the terms of the lease should apply 
to the adjoining piece of land of which he was in possession. 
The learned lord justice recalled that he had dealt with this 
point in Central London Property Trust, Ltd. v. High Trees 
House, Ltd. |1947] K.B. 130. In that case a £2,500 ground 
rent of a block of flats had been halved, by parol agreement, 
early in 1940 when owing to war conditions most of the 
flats were empty; by the middle of 1945 they were all 
occupied and the plaintiffs, the ground landlords, demanded 
payment at the rate reserved by the lease. Denning J. (as he 
then was) held that there was no estoppel, because there was 
no representation of an existing fact ; that though there was 
no consideration (as there had been in Berry v. Berry) there 
had been a promise, intended to be acted upon and to create 
legal relations, which had been acted upon ; and that such a 
promise was enforceable (he found, as regards its scope, that 
the reduction had been agreed to as a temporary expedient). 
The other additional authority was Rickards (Charles), Ltd. v. 
Oppenheim [1950] 1 K.B. 616, in which the purchaser of a 
motor car, after waiving a stipulation as to time of delivery, 
was held to be entitled to give reasonable notice naming a 
new time. Denning, L.J., cited this case when disposing of 
an argument that, the plaintiffs having shown that they did 
not agree to the defendant using the lavatories, there was no 
consensus ad idem and therefore no contract : the defendant 
had, the learned lord justice observed, asserted his right all 
these years and could not now be allowed to go back on it ; 
and if that looked like treating an estoppel as a cause of 
action, Rickards (Charles), Ltd. v. Oppenheimer showed tliat 
that could be done in a case of waiver. 

Quite a number of very different branches of the law were 
thus referred to, directly and indirectly, in reaching the 
conclusion. The law relating to encroachment, perhaps a 
relic of feudal times; the triumph of equity over law by 
virtue of the Judicature Act, 1873; the law of estoppel, 
which is essentially part of the law of evidence ; the effect 
of sleeping on one’s rights, waking up, and then dropping off 
again: the way in which these came under review prevents 
the ratio decidendi from standing out as clearly as might be 
desired. But I submit that encroachmentelaw, though freely 
referred to, really had little to do with the case—incidentally, 
a purist might not apply that expression to an occupation of 
land belonging to the lessor—and that what the court really 
did was spell a contract, enforceable though at variance with 
a deed because acted upon, out of conduct. ; 





OBITUARY 


Mr. J. BELL 
Mr. John Bell, solicitor, senior partner of Messrs. Davies, 
Bell & Co., of Newcastle-upon-Tyne, died on 17th November, 
aged 63. He was admitted in 1910. 
Mr. A. C. HOOPER 
Mr. Albert Charles Hooper, solicitor, of Cardiff, died on 
6th December. He was admitted in 1912. 
Mr. E. O. HUDSON 
Mr. Edgar Oswald Hudson, solicitor, of St. Ann’s Square, 
Manchester, has died, aged 66. He was admitted in 1906. 
Mr. A. HUTCHISON 


Mr. Alfred Hutchison, solicitor, of Lincoln’s Inn, died recently 
at the age of 80. He was admitted in 1892. 


Mr. E. LLOYD 
Mr. Eric Lloyd, solicitor, of Epsom, formerly 
prosecuting solicitor to the Southampton Corporation, died 
recently, aged 40. 


assistant 


Mr. F. R. NOTT 
Mr. Francis Robert Nott, retired solicitor, late of Messrs. 
Tamplin, Joseph & Flux, of Minories, London, E.C.3, died on 
4th November, aged 87. He was admitted in 1887. 


Mer. H. L.-PARRY 
Mr. Hugh Lloyd Parry, O.B.E., solicitor, town clerk of Exeter 
from 1905 until his retirement in 1930, died on 1st December, 


aged 85. 
Mr. G. E. PENMAN 


Mr. George Evans Penman, late Coroner for Gravesend, died 
on 1st December, aged 81. 
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HERE AND THERE 


SCOTTISH ARGUMENTS 

Lorp Birkenhead once said that the best advocates to appear 
before the House of Lords were the Scottish counsel because 
they always paid it the compliment of preparing their argu- 
ments beforehand. We are led to believe that in those lost 
legendary days when that fabulous figure ‘‘ the eminent 
King’s Counsel ’’ was cock-of-the-walk in the English tribunals 
with half-a-dozen cases a day, a preternatural ability to be in 
several places at once and probably a political career to look 
after too, it was a fairly commonplace spectacle to see him 
having the case pumped into him by his junior half an hour 
before it was due to come on, or maybe just picking it up 
from the correspondence in process of opening it. One 
advantage of our leaner times is that there is far less of this 
temptation to diffusion of effort. By contrast Scottish 
leaders (or seniors, as they say in Edinburgh) coming down 
to London to argue before the Lords were never subject to the 
same distractions. Any other tribunal before which they 
were competent to appear was 393 miles away (408% if you 
went by St. Pancras), and even if they stepped straight from 
Parliament House to Waverley Station there was always that 
amount of train time for brief reading and consultation. 
I was started on these reflections by the fact that the selected 
representatives of the Scottish Bar have just finished arguing 
a year’s crop of appeals from the Court of Session. Whether 
or not minds framed in the Athens of the North have a 
greater natural conciseness than minds accustomed to meander 
along the convolutions of the rolling English road, certain it 
is that they presented the pros and cons of seven cases well 
within the inside of a week, that is five days and a bit, while 
the Englishmen have taken since October to work their way 
through nine. 


LEGAL AID IN SCOTLAND 


Ir seems that north of the Tweed legal aid has not been 
developing on quite the same lines as south of it, for the 
little known reason that in Scotland the legal profession 
has already been providing legal aid on its own account and 
in its own idiom. It seems that what we in England 
fastidiously call “ spec. actions ’’ are perfectly respectable in 
Scotland and that “ no cure, no pay ’’ terms have long proved 
of inestimable benefit to canny litigants yet unblessed by the 


paternal solicitude of the welfare state. The result is that 
private enterprise has got away with a flying start. Everyone 
is used to it. It works perfectly well without any form filling 
or Civil Service complications. And so in the nine out of 
ten cases in which a win may confidently be predicted the 
client prefers to go to the old firms in the old way, while the 
men of law concerned feel a reasonable certainty of getting 
their just emoluments. It is the tenth and doubtful case 
that tends to be relegated (if possible) to nationalised litigation. 
All this, of course, applies to the normal everyday type of 
action. Complicated property litigation that no one would 
take on speculation anyway goes through State channels. 
Another difference in practice on the two sides of the border 
is that north of it no one regards it as at all reprehensible for 
counsel to interview his witnesses. So the gentlemen of 
the Parliament House were frankly puzzled at all the 
hullaballoo that went on down here a little while ago in 
connection with English conventions in the metter. 


SORRY, WRONG NUMBER 

A LITTLE story from Scotland, lately related to me, shows 
signs of finding a place in the legal folklore of the nation, 
for I have heard it before but with a variation in the alleged 
identity of one of the characters. In its current form it is 
concerned with an adventure of a bibulous member of the 
Bar many years ago who, having one evening exhausted the 
pleasures of alcoholic conviviality, was minded to seek other 
and more questionable entertainment which his intimate and 
curious knowledge of Edinburgh suggested to him as being 
available at No. 13 Circus, to which address he directed, 
or understood himself to have directed, a taxi-driver to 
transport him. He was somewhat surprised at the length 
of time he was kept waiting on the doorstep, but at last, 
after much rattling of chains and withdrawing of bolts, the 
door opened, revealing the night-gowned figure of the late 
Lord Guthrie, a judge well known for his piety and correctness 
of behaviour. Starting back in amazement, ‘“ Good 
Heavens !’’ gasped the visitor. ‘‘ What are you doing here ? ”’ 
He had, of course, given the wrong address. When last I 
heard that story the part of the visitor, doubtless without 
foundation, was assigned to a late judicial personage of great 
Cee. RicHARD Roe. 


LEGAL AID AND ADVICE ACT, 1949—PROCEDURE 
ON TAXATION 


THE statement below was issued by The Law Society on 
6th December, 1950 :— 

The following notes on practice relating to Taxation in Legal 
Aid Cases have been written after consultation with the Supreme 
Court Taxing Office with a view to resolving some doubts that may 
arise under the Legal Aid and Advice Act. 

1, Form of Bill.—A solicitor for an assisted person, in accordance 
with the order made by the court, must lodge in the Taxing Office 
a Bill of Costs, whether the assisted person was the successful 
or unsuccessful party in the proceedings. Together with the 
Bill of Costs and the documents usually lodged, there should be 
included the solicitor’s copy of the Civil Aid Certificate and any 
written authorities of the area committee given pursuant to 
regulation 14 of the Legal Aid (General) Regulations, 1950. 

The solicitor for an assisted person who has obtained an order 
for costs to be paid by another party must lodge a four-column 
bill, of which the inner two columns should contain the party 
and party costs and the outer columns any items of solicitor 
and client costs in excess of the party and party costs to be taxed 
in accordance with the Third Schedule to the Act. 

In the case of an assisted person who has not been awarded 
an order for costs to be paid by another party the solicitor should 
lodge a two-column bill of the solicitor and client costs to be 
taxed in accordance with the Third Schedule to the Act, 


2. Expert Witnesses —Regulation 14 (4) of the Legal Aid 
(General) Régulations, 1950, empowers The Law Society to give 
a general authority to a solicitor acting for an assisted person in 
any particular class of case to obtain the report or opinion of one 
expert and to tender one person’s expert evidence, provided 
they shall state the maximum total fee to be paid. It should be 
observed that this fee is a maximum total fee covering the report 
or opinion and attendance in court. 

By regulation 14 (5) the area committee may, upon the appro- 
priate application of an assisted person’s solicitor, give an 
authority for expert report or opinion and evidence beyond the 
general authority and at a higher fee than that fixed by any such 
general authority, provided that they fix the maximum number 
of reports or opinions to be obtained, the maximum number of 
expert witnesses and the maximum total fee to be paid. 

The regulations contain no definition of ‘‘ expert.”” An expert 
within the meaning of regulation 14 (4) and (5) of the Legal Aid 
(General) Regulations would appear to be a person who gives a 
report or opinion or is called to give evidence primarily because 
of his special knowledge or skill and who would not have been 
asked to give such report or opinion or have been called if he had 
not possessed such special knowledge or skill, For example, 
as regards medical witnesses— 
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INVESTMENT 


A Building Society investment 
is doubly worthwhile. It builds 
homes for others whilst giving the 
safest of all returns for your 
clients’ money. 
This Society with a 100 years’ 
reputation for safe investment 
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usefully employing your clients’ 
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any time. 
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24% clear of tax. 
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A BRIEF FOR SSAFA 


Here is England’s future — 
but he needs help NOW! 


AMONG YOUR CLIENTS there is surely someone who has the § 
means and the generosity to help this child if you will 
point out the need. Perhaps just your reminder to include 
SSAFA among the bequests in your client’s will, would 
ensure help for a dozen boys and girls like this . . . needy 
children of Britain’s service and ex-servicemen. Nor 
could you enlist aid in a better cause. b 

For SSAFA, the oldest voluntary welfare organization ¢ 
in the country, has been the protector and friend of 
thousands of service families-in-need for 65 years. 
Today, SSAFA provides temporary homes for children 
for whom homes do not yet exist under the Children gi. 
Act of 1948, clothing depots, a personal advisory 
service, and necessary financial aid, among many 
activities for emergency relief among servicemen’s 
families. 

But this work depends almost entirely on one thing 
—voluntary donations from great-hearted people who 
can afford to give— however little— and do give. For 
SSAFA must have help to give help! 

Today there are still necessitous cases whose needs are 
not covered by the State. And donations are needed 
urgently if SSAFA is to answer all the calls made upon it. 
So please tell your client about SSAFA — help us provide 
for this small boy now .. . that he may take his place 
in England's future. 
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FAMILIES ASSOCIATION 
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(a) no prior authority would appear to be required to offer 
at the hearing the evidence of fact of the doctor treating or 
regularly attending the party (including a doctor giving 
treatment at a hospital) concerning the nature of the malady 
or injury of the party and the treatment given in the normal 
course of his practice, even though in the course of such evidence 
the witness may give some evidence of his opinion ; but 

(6) on the other hand, prior authority would seem to be 
required to obtain a report from, or tender the evidence of, 
a specialist or other doctor not treating or regularly attending 
the party but consulted with a view to obtaining an expert 
opinion in support of the party’s case. 

3. Allocaturs and Certificates—The allocatur or certificate 
relating to an assisted person who has obtained an order for the 
payment of his costs by another party will show— 

(a) The total profit costs and disbursements allowed as 
between party and party, and 

(6) The amount allowed as between solicitor and client 
according to the Third Schedule to the Act, which amount 
will be sub-divided into three parts, namely :— 

(i) Solicitor’s profit costs, 
(ii) Counsel’s fees, and 
(iii) Other disbursements. 
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It should be pointed out that the certificate belongs to the party 
by whom it is obtained, i.e., the successful party. When the 
certificate contains the costs of both parties to an action because 
both parties are assisted persons, the two solicitors should 
mutually agree about lodgment of the certificate with the area 
committee or that one party should obtain an office copy for 
lodgment. 

4. Solicitors of other Jurisdictions.—If an assisted person’s 
solicitor has reason for the purpose of the proceedings to employ 
a solicitor of another jurisdiction he should warn that other 
solicitor that his client is an assisted person under the Act, 
that he cannot accept liability for any charges in excess of what 
is allowed on taxation and that nothing can be paid until after 
taxation. 

5. Finally.—With the few exceptions made necessary by the 
regulations, the taxation of bills should proceed with no regard 
to whether a party is assisted or not. The main differences in 
assisted cases will be that counsel’s fees will not be marked 
on his brief or other documents and that an area committee’s 
authorities under regulation 14 (3) and (5) will have to be pro- 
duced on taxation. The absence of such authorities will not 
affect taxation as between party and party. In such a case the 
relevant items may be allowed against the other party, but will 
not be allowed on the solicitor and client bill. 
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REVIEW 


Gibson’s Probate Law. Fifteenth Edition. By H. Gipson 
Rivincton, M.A. (Oxon.), and H. J. B. Cocksnutt, 
Solicitor, Honours. 1950. London: Law Notes Lending 
Library, Ltd. 30s. net. 

This edition entirely maintains the reputation of its 
predecessors as an accurate and lucid exposition of the law 
and practice in probate. Since the appearance of the 


fourteenth edition in 1945 there have been several important 
decisions in this branch of the law, including the cases of 
In the Estate of Gibson (1949), 93 Sot. J. 376, where a blind 
person was held to be an incompetent witness to the will, 
and Re Itter (1949), 93 Sot. J. 805, which decided that, although 
infra-red photography might make words which the testator 
had obliterated by pasting a slip of paper over them 


“ discoverable,” it did not make them “ apparent ’’ within 
the meaning of s. 21 of the Wills Act, 1837, the obscured 
words being therefore excluded from probate. These and 
other cases have been duly noted. The section of the book 
which has required most revision is that on death duties, 
consequent upon the repeal of legacy and succession duties 
by the Finance Act, 1949, and opportunity has been taken 
to re-write the text of this part of the book. Delay in printing 
and binding is no doubt responsible for the omission of any 
reference to the Finance Act, 1950, since the preface is dated 
January, 1950. 

Although written primarily as a text-book for the Solicitors’ 
Final, Gibson’s Probate Law can be thoroughly recommended 
to anyone wishing to acquire a sound knowledge of the subject. 
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NOTES OF CASES 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL 


AUSTRALIAN DEBENTURES: REPAYMENT IN 
“POUNDS STERLING” 


Bonython and Others v. Australian Commonwealth 


Viscount Simon, Lord Simonds, Lord Morton of Henryton, 
Lord MacDermott and Lord Reid 
30th October, 1950 

Appeal from the High Court of Australia. 

The plaintiffs were the holders of inscribed 34 per cent. 
stock of the defendant Commonwealth, which had been issued 
in place of Queensland Government debentures when the 
public debt of Queensland was taken over by the Common- 
wealth in 1927. The inscribed stock conferred on the holders 
rights corresponding with those conferred by the debentures. 
The latter were issued in 1895 for varying amounts in “ pounds 
sterling,’ the principal sum being made “ payable on 
Ist January, 1945, either in Brisbane, Sydney, Melbourne 
or London at the option of the holder.’’ The plaintiffs claimed 
that the amount of the stock held by them should be paid 
on maturity in London in sterling. The High Court of 
Australia, by a majority of three to two, held that the 
plaintiffs were not entitled to be paid the principal sums of the 
debentures in English currency in London or in Australia 
in Australian currency the equivalent of the principal sums 
in English currency. The plaintiffs appealed. 

Lorp Stmonps, delivering the judgment of the Board, said 
that it was impossible to infer from the mere use of the word 
“sterling ’’ in a Queensland document in 1895 that the 
currency of England rather than that of Queensland was 
intended. The substantial obligation under the debenture 
was the same whatever the place of payment. It being 
assumed that there was no express reference to any particular 
financial system, the question what was the proper law 
of the contract was a matter of implication ffom all the 
circumstances of the transaction. Those circumstances 
showed that it was the law of Queensland and that law 
determined the meaning of the word ‘ pound.” Appeal 
dismissed. 

APPEARANCES: I’. Grant, K.C., and James Stirling (Torr 
and Co.); A. R. Taylor, K.C. (Australian Bar), J. Megaw 
and R. Else-Mitchell (Australian Bar) (Coward, Chance & Co.). 


(Reported by RK. C. Catsurn, Esq., Barrister-at-Law.] 


HOUSE OF LORDS 


RENT RESTRICTION: GARAGE PART OF FLAT 
Langford Property Co., Ltd. v. Batten 


Lord Porter, Lord Goddard, Lord Normand, Lord Oaksey 
and Lord Radcliffe 


16th November, 1950 


Appeal from the Court of Appeal (93 Sot. J. 610; 
65 T.L.R. 577). 

On ist September, 1939, a flat in a block, to which the 
Act of 1939 applied, was let by the defendant landlords to one 
person at £135 a year and a garage nearby in the block to 
another at 5s. a week. The flat and the garage having 


1946, granted a lease of both to the plaintiff at £175 a year 
for the first two years and £185 a year for the third, the lease 
expressly providing that the demised premises were entire 
and indivisible. When he took the lease the tenant was 
unaware of the earlier separate lettings, and when he became 
aware of them he instituted proceedings for the determination 
of the standard rent, contending that, under s. 3 (3) of the Act 
of 1939, the garage was to be deemed to be part of the flat 
so that the standard rent under the lease should be £135 
a year. The landlords contended that the letting in 1946 


was of a new dwelling-house consisting of the flat plus the 
garage, and that, as that was the first letting of that dwelling- 
house, the standard rent should be £185 a year. The county 
court judge accepted the tenant’s contention, and the Court of 
Appeal affirmed that decision. By s. 3 (3) of the Rent and 
Mortgage Interest Restrictions Act, 1939, ** .. . for the purposes 
of the Rent and Mortgage Interest Restrictions Acts, 1920 
to 1938, as amended by virtue of this section, any land or 
premises let together with a dwelling-house shall, unless the 
land or premises so let consists or consist of agricultural land 
exceeding two acres in extent, be treated as part of the 
dwelling-house .. .”’ The landlords appealed. 

The House took time for consideration. 

Lor>D PorTER said that the fact that by s. 3 (3) of the Act 
of 1939 land let with the dwelling-house must be treated as 
part of the dwelling-house with which it was let did not mean 
that a house and land were the same thing as the house without 
the land. The provision was a protection for the landlord as 
well as the tenant, since it prevented the latter from demanding 
that the rateable value of a house and land should be separated 
one from the other and claiming that, if the proportion 
attributed to the house were less than the prescribed figure, 
the house was a protected dwelling though the rateable value 
of the total premises let far exceeded that figure. Whether 
the new letting was to be regarded as the same entity as the 
old was a question for the county court judge. There must be 
a substantial change between the premises formerly let and 
those subsequently the subject of a letting. A mere small 
or incidental change was not enough. The county court 
judge had said that the inclusion in the tenancy of a garage did 
not represent a trifling accession to the flat. That, in his 
(his lordship’s) view, was a finding that the new premises 
let differed substantially from the old and, so differing, were 
not the same entity. The conclusion followed, on his interpre- 
tation of the Acts, that the flat and garage constituted a 
dwelling-house which differed from the flat alone and was 
first let in January, 1946, and that the standard rent was 
£185 a year. Like Bucknill and Asquith, L.JJ., he found 
some difficulty in reconciling the reasoning of the court in 
Vaughan v. Shaw (1945) K.B. 400, with that in Hemns v. 
Wheeler [1948] 2 K.B. 61; 92 So. J. 194, though, unlike 
them, he preferred the reasoning in the former case. but 
he doubted whether the decision reached in either was at 
variance with the view which he had expressed. He would 
allow the appeal. , 

Lorp GopDARD dissented. 

The other noble lords concurred. Appeal allowed. 

APPEARANCES : Sir A. S. Comyns Carr, K.C., H. Heathcote- 
Williams, K.C., and J. T. Plume (Stikeman & Co.) ; H. Vester 
and R. FE. Megarry (R. Edler & Co.). 

[Reported by R. C. Carsurn, Esq., Barrister-at-Law.} 


COURT OF APPEAL 
TOWN AND COUNTRY PLANNING: 
UP OF HIGHWAY 
Harlow v. Minister of Transport and Others 
Somervell and Denning, L.JJ., and Vaisey, J. 
20th October, 1950 
Appeal from Birkett, J. (ante, p. 286; 66 T.L.R. (Pt. 1) 824). 
Section 49 (1) of the Town and Country Planning Act, 1947, 
authorises the Minister of Transport to make an order for the 
stopping up or diversion of a highway. By s. 118 (1) the 
Act of 1947 is to apply, and consequently a stopping-up order 
under s. 49 (1) may be made, “ notwithstanding that provision 
is made by any enactment in force at the passing of this 
Act ... for authorising or regulating any development of the 
land.” ‘“‘ Development’’ is defined by s. 12 (2) as “ the 
carrying out of any building, engineering . . . or other opera- 
tions in, on, or over or under land, or the making of any 
material change in the use of any buildings or other land.” 


STOPPING 
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By a special Act of 1886 passed under the Inclosure Act, 1845, 
a provisional order was confirmed whereby it was directed 
“that there be reserved to the inhabitants of ’’ a specified 
area ‘‘ and the public generally, at all times, a right of walking 
over’ an area to be regulated. That area included three 
highways on Dunstable Downs in respect of which the 
Minister made a stopping-up order under s. 49 (1) of the Act 
of 1947. Of those three highways one was mentioned 
specifically in a direction in the provisional order which stated 
that it was “‘ so far as may be practicable ’’ to be “ preserved 
in [its] present condition.’’ On appeal against the Minister’s 
order by a person interested, the main point taken was that 
s. 118 (1) of the Act of 1947 gave the Minister power to make 
an order notwithstanding any enactment in force authorising 
development of the land affected ; that the Act of 1886 was 
not such an enactment ; and that the Minister had accordingly 
no power to override it by his order. Birkett, J., quashed 
the order, holding that the Act of 1886 had not authorised 
any ‘‘ development "’ as defined in s. 12 (2) of the Act of 1947. 

The Minister and a company interested appealed. 

SOMERVELL, L.J., said that, apart from any question of 
development, the directions in the provisional order, as 
confirmed by the Act of 1886, that the one highway was to 
be preserved “‘so far as may be practicable in its present 
condition ’’ and that the other two, as being included generally 
in the specified area, were to be “reserved to the public 
generally ’’ with “a right of walking over,’’ were on their 
true construction intended as no more than a limitation and 
definition of the powers of the valuer who had to make the 
award in pursuance of the Act of 1886. They were not 
intended to take the three highways outside the general law 
as to highways existing at the time or as it might thereafter 
be enacted by Parliament. The directions would accordingly 
not have precluded an application to quarter sessions for the 
stopping-up of the highways under the Highways Act, 1835, and, 
that being so, they did not preclude the Minister from making 
his order. It was therefore not strictly necessary for the 
court to discuss the main point argued on which Birkett, J., 
had decided for the appellant. In his (Somervell, L.J.’s) 
opinion, however, so far as what had been done to the three 
highways under the provisional order was an extension or a 
diversion of them, such an extension or diversion constituted 
a ‘“‘ development ’’ within the meaning of s. 12 (2) of the Act 
of 1947, which the Minister was given power to disregard. 

DENNING, L.J., giving judgment agreeing, said that the 
position would have been otherwise had the Act of 1886 
specifically and imperatively provided that the highways 
should be preserved in their existing condition without 
any diversion or stopping up. 

VAISEY, J., agreed. Appeal allowed. 

APPEARANCES : Michael Rowe, K.C., and J. P. Ashworth 
(Treasury Solicitor); Harold Williams, K.C., and William 
Harris (Braby & Waller); Erskine Simes, K.C., and Hornby 
Steer (Dixon, Martell & Co.). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.} 


NUISANCE: PEDESTRIAN INJURED BY 
FALLING WALL 


Mint v. Good 


Somervell, Denning and birkett, L.J J. 
17th November, 1950 

Appeal from Stable, J. 

The plaintiff, a boy of twelve years, was in a public highway 
when a wall, part of premises of which the defendant was 
lessor, fell on him and injured him. The fall was due to 
disrepair of the wall, and not to a latent defect. The tenancy 
was a weekly one and contained no covenants by either 
party to repair, nor had the landlord expressly reserved to 
himself the right to enter the premises for inspection and 
repair. He had, however, previously been allowed by the 


tenant to enter the house and repair it. 
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Stable, J., dismissed the plaintiff's action because the 
landlord had reserved no right to enter the house for purposes 
of repair. The plaintiff appealed. 

SOMERVELL, L.J., said that the circumstances of the 
weekly tenancy, in particular the unlikelihood that it would 
be in the contemplation of the parties that the tenant should 
be called on to do repairs, though both parties would contem- 
plate that the premises should be kept in reasonable condition, 
were such that there should be implied into it, in order to 
give it business efficacy, a right in the landlord to enter the 
premises for inspection and repair. That implication was 
reinforced by the fact that the tenant had previously allowed 
the landlord entry for repair. The principle laid down 
in Heap v. Ind, Coope & Allsopp, Ltd. |1940) 2 K.B. 470, 
that a person injured in the highway by the defective 
condition of demised premises abutting on it might recover 
damages from the lessor if he had in the lease expressly 
reserved the right to enter the premises for the purposes of 
inspection and repair was equally applicable where that right 
was reserved to the landlord by implication only. In view 
of that implied right in the landlord, he must be held liable 
for the plaintifi’s injuries. On the principle in Wringe v. 
Cohen {1940} 1 K.B. 229, he should be held liable whether 
or not he knew or ought to have known of the dangerous 
condition of the wall. Sedleigh-Denfield v. O’Callaghan 
(1940) A.C. 880, and McCarrick v. Liverpool Corporation 
(1947) A.C. 219; 91 Sol. J. 41, were distinguishable. 

DENNING, L.J., agreeing, said that if a landlord was liable 
to a passer-by injured through the disrepair of premises 
abutting on the highway when he had reserved an express 
right to enter the premises for repair, he was also liable when 
that right was merely to be implied. But he was also liable 
when he had no strict right to enter but had been given 
permission to enter for repair whenever he had asked for it ; 
for, in such a case, the landlord, having in practice taken the 
repairs upon himself, should be responsible for any dis- 
repair. Moreover it was to be doubted whether, nowadays, 
a landlord could exempt himself from liability to passers-by 
by taking a covenant from a tenant to repair a structure 
abutting on a highway. 

3IRKETT, L.J., agreed. Appeal allowed. 

APPEARANCES: Sir G. Russell Vick, K.C., and H. T. Buckee 
(Halliday & Co.); P. M. O'Connor (Hewitt, Woollacott and 


Chown). 
[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


RENT RESTRICTION : HOUSEKEEPER : 
TENANT'S “ FAMILY” 
Darnell v. Millward 
Evershed, M.R., Cohen and Singleton, L.JJ. 
24th November, 1950 

Appeal from Liverpool County Court. 

The defendant, an elderly widower, was the tenant of a 
house within the Rent Kestriction Acts. After his wife's 
death members of his family looked after him, but an arrange- 
ment was then made whereby a married couple and their 
child, not related to the tenant, came to live with him. They 
paid him a weekly sum, the wife looked after all the tenant’s 
domestic needs, and the tenant paid all the household bills. 
The landlord brought this action for possession, offering 
the tenant one of the floors of the same house, suitably 
equipped for cooking, as alternative accommodation. The 
county court judge made an order, holding that the alternative 
accommodation was “‘ reasonably suitable to the needs of the 
tenant and his family’’ within the meaning of s. 3 (3) of 
the Rent and Mortgage Interest Restrictions (Amendment) 
Act, 1933, and that it was reasonable, as required by s. 3 (1), 
to make an order. The tenant appealed. 

EVERSHED, M.R., said that, applying the test laid down 
by Cohen, L.J., in Standingford v. Probert (1949), 93 Sox. J. 
726; 65 T.L.R. 704, members of the staff of the tenant- 
householder were prima facie not within the words “ and 
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his family” in s. 3 (3). The question was not whether the 
married couple and their child were to be regarded as forming 
one family with the tenant, but whether they were members 
of his family. In the circumstances of the present case 
the married couple and their child were not to be so regarded. 
Therefore the county court judge, in considering what was 
suitable alternative accommodation, had not to consider 
what was suitable for their needs as distinct from the needs of 
the tenant. The county court judge had found as a fact 
that it was, as required by s. 3 (1), reasonable to make an 
order because it was in his opinion not necessary that the 
tenant should have domestic help living in the house with 
him. He had not misdirected himself in any way in so 
finding, and the order for possession was therefore properly 
made. 

COHEN and SINGLETON, L.JJ., agreed, Appeal dismissed. 

APPEARANCES: Miss M. L. Williams (Potter, Sandford and 
Cosgrove, for W. T. Husband & Son, Liverpool) ; Gerson 
Newman (Leslie Black, Liverpool). 

(Reported by R. C. Caraurn, Esq., Barrister-at-Law.] 


ASSISTED PERSONS: SECURITY FOR COSTS 
Conway v. George Wimpey & Co., Ltd. 


Cohen, Asquith and Denning, L.J J. 
4th December, 1950 

Motion by way of appeal from an order for security for 
costs. 

The appellant proposed to bring an action against the 
respondent company. On 6th November, 1950, an order for 
security for costs was made against him. On loth November 
he was granted an emergency legal aid certificate under the 
Legal Aid and Advice Act, 1949. He now sought to have the 
order for security discharged. 

COHEN, L.J., said that by the old Poor Person procedure 
the grant of a Poor Person certificate to a litigant caused an 
order of security for costs against him to lapse (Willé v. 
St. John [1910] 1 Ch. 701). It did not follow that the position 
was the same under the Act of 1949. It was plain from 
s. 12 (2) (b) (ii) of that Act that it did contemplate such an 
order in certain circumstances, as the Lord Chancellor was 
empowered by that paragraph to make regulations on the 
matter. But he had not yet done so. Until the court 
obtained the guidance of such regulations it must proceed on 
the basis that. generally speaking and in the absence of special 
circumstances, it was inappropriate to make an order for 
security for costs against a litigant who had been granted an 
emergency certificate which was still in force. There were no 
such special circumstances in the present case, and the order 
would therefore be discharged. Appeal allowed. 

APPEARANCES: S. Seuffert (J. H. Milner & Son); D. M. 
Scott (Stanley & Co.). 

[Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


KING’S BENCH DIVISION 


RAILWAYS: PASSENGER’S FALL ON 
PLATFORM 
Protheroe and Others v. Railway Executive 
Parker, J.. 13th November, 1950 

Action. 

The plaintiff, a season-ticket holder, when about to board 
a train at a station on the defendants’ railway, caught his 
foot between two flagstones near the edge of the platform and 
suffered injury in respect of which he now sued for damages. 
The second plaintiffs, his employers, claimed for salary and 
allowances paid to their employee while he was incapacitated. 

PARKER, J., said that the conditions on which the season- 
ticket was issued had not been referred to, presumably 
because they were irrelevant to the case. It was argued that 
the ticket constituted a contract in which there was an implied 
warranty by the executive that the station premises were 
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as safe for the plaintiff's use as reasonable skill and care 
could make them. Alternatively, it was said that, if the duty 
were not so high as that, it was at least as high as du Parcq, 
L.J., had stated in Gillmore v. London County Council (1938), 
55 T.L.R. 95, where he said that the warranty to be implied 
was that, where a person was invited, for reward to the 
invitor, to come to premises of which the invitor was in 
possession, there was a warranty that the latter had taken 
reasonable care to see that the premises were in all respects 
reasonably fit for the purpose for which they were intended 
to be used. It was contended for the executive that the 
only contract between the plaintiff and themselves was a 
contract of carriage, and that any implied warranty would 
apply only while the carriage was actually taking place. It 
was said that the claims in all the cases on the duties of 
railway companies in circumstances like the present were 
framed in tort and not in contract, and that the implied 
warranty which was said to exist did not extend to the 
premises to which the passengers concerned had access for 
the purpose of beginning the carriage. He (his lordship) 
thought that too narrow a view: there must be a contractual 
relationship with regard to the premises which the passenger 
was bound to use for the purpose of access to the train or 
alighting from it. Although access was ancillary to the 
actual contract of carriage, there was, in relation to the 
platform premises in the present instance, certainly in relation 
to that portion over which the passenger was going to step 
in order to enter the train, an implied warranty that the 
premises were safe. The proper warranty was that which 
du Parcq, L.J., had laid down. If he (Parker, J.) were right, 
the duty to which he had referred might place a heavy burden 
on the executive ; and he thought it right to limit the duty to 
that part of the platform quite close to its edge. He had 
come to the conclusion that the premises were not reasonably 
safe in all the circumstances. It was therefore not necessary 
to consider the other way in which the plaintiff had put his 
case, basing himself on Indermaur v. Dames (1806), L.R. 
1 C.P. 274. Without deciding that matter, he found it 
difficult to believe that there was any breach by the executive 
of the duty laid down in that case as qualified by later 
decisions. Judgment for the plaintiffs for £373 19s. and 
£196 18s. 9d., respectively. 

APPEARANCES : Sir Shirley Worthington-Lvans (Comptroller 
and City Solicitor); T. I’. Southall (M. H. B. Gilmour). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 


DIVISIONAL COURT 
DECREE ABSOLUTE: APPLICATION FOR 
RESCISSION 
Edwards v. Edwards 
Pilcher and Collingwood, JJ. 27th November, 1950 


Application under r. 36 (1) of the Matrimonial Causes 
Rules, 1947, for rescission of decrees nis? and absolute and 
for rehearing of a petition for divorce. 

On 6th May, 1948, Mr. Commissioner Temple Morris, K.C., 
in an undefended suit granted the applicant’s husband a 
decree nisi of divorce on the ground of desertion. The decree 
was made absolute on 18th June, 1948. Neither party had 
remarried. No error by the court was alleged, but the 
applicant contended that she had been taken by surprise in 
that, when she was served with the petition, she applied to a 
Poor Person Committee for leave to defend as a poor person, 
and set out her grounds in the prescribed forms. Thiat 
certificate was refused, but she assumed that the statement 
of her grounds of defence would be forwarded to the court 
and that she would be granted an opportunity of being heard. 
In fact, she was given no notice of the trial, and the first that 
she knew of it was when she read a report in a local newspaper 
that her husband had been granted a decree nisi. She had 
filled in the two forms of acknowledgment of service aid 
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appearance, stating in the form of appearance that she wished 
to defend. Cur. adv. vult. 

PILCHER, J., said that it was not suggested that there was 
any error on the part of the commissioner in granting the 
husband a decree nist on the evidence placed before him in 
what was, on the face of the papers, an undefended case in 
which no appearance had been entered. It was equally clear 
on the undisputed facts that the case was one in which the 
Divisional Court would have had little hesitation in rescinding 
a decree nist and ordering a new trial if an application had 
been made under r. 36 before decree absolute. The court 
was, however, invited to order a rehearing, and, as a necessary 
incidental to such an order, to rescind not only a decree nist 
but a decree absolute. A decree absolute was a judgment 
in rem which affected the status of the parties, and from the 
moment it was pronounced either party might, subject to any 
right of appeal, marry again. It was clear from Everitt v. 
Everitt (1948), 65 T.L.R. 121, that the Court of Appeal had 
jurisdiction to entertain an appeal under s. 31 (1) (e) of the 
Supreme Court of Judicature (Consolidation) Act, 1925, even 
after decree absolute, when the party against whom the 
decree nist had been obtained had not had time or opportunity 
to appeal against that decree. It was clear that, as she had 
been duly served with the petition, the applicant here could 
not contend successfully that the decrees pronounced were 
mere nullities. It was equally clear that she could not hope 
to contend successfully that she had a right to appeal to the 
Court of Appeal against decree absolute under s. 31 (1) (e), 
for she had had abundant time and opportunity to appeal 
against the decree nist. On the authorities he (his lordship) 
was Satisfied that it was not competent to a party to apply 
successfully to the Divisional Court under r. 36 for a rehearing 
of a suit in which a decree absolute had been pronounced in 
circumstances of procedural regularity. The application 
failed. 


COLLINGWOOD, J., agreed. Application refused. 


SURVEY OF 


HOUSE OF LORDS 
PROGRESS OF BILLS 
Read Second Time :— 
Public Works Loans Bill [H.C.] [5th December. 
Reinstatement in Civil Employment Bill [H.C.] 
[7th December. 


RKead Third Time :— 

Colonial Development and Welfare Bill [H.C.] 

{7th DecemL er. 
Exchequer and Audit Departments Bill [H.C.] 

[5th December. 
Penicillin (Merchant Ships) Bill [H.L.] 5th December. 
Restoration of Pre-War Trade Practices Bill [H.C.] 

7th December. 


Superannuation Bill [H.C.] [5th December. 


In Committee : 
Dangerous Drugs (Amendment) Bill [H.C.] 
[5th December. 
European Payments Union (Financial Provisions) Bill [H.C.] 
(5th December. 
Solicitors Bill [H.C.] (5th December. 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time :— 
Inverness County Council (Armadale Pier and Harbour &c.) 
Order Confirmation Bill H.C. [Sth December. 
To confirm a provisional order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Inverness County 
Council (Armadale Pier and Harbour c.). 
Long Leases (Temporary Provisions) (Scotland) Bill [H.C.] 
7th December. 
To make temporary provision for the protection of occupiers 
of residential property in Scotland under leases of not less than 
thirty-one years. 
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APPEARANCES: W. Latey, K.C., and N. Lermon (Gibson 
and Weldon, for D. J. Treasure & Co., Pengam, Monmouth- 
shire) ; David Rowland (Kinch & Richardson, for W. Ebsworth, 
Bargoed). 

(Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


COURT OF CRIMINAL APPEAL 
FINES WITH PROBATION ORDERS 
R. v. Parry 
Lord Goddard, C.J., Hilbery and Parker, JJ. 
27th November, 1950 

Appeals against sentence. 

The three appellants were each ordered to pay a fine of 
£25 and put on probation for two years. They appealed 
against their sentences. 

Lord GoppARD, C.J., giving the judgment of the court, 
said that the question was whether, in making a probation 
order, a court could at the same time impose a fine. The 
point was of importance, because some courts of quarter 
sessions had been in doubt on the matter. Section 3 (1) 
of the Criminal Justice Act, 1948, entitled a court to make a 
probation order on a man “ instead of sentencing’’ him. A 
fine was undoubtedly a sentence. But s. 13 entitled the court 
to impose a fine t2 addition to any other action which they 
might take. The two sections were contradictory ; but it 
was Clear, in the opinion of the court on consideration of other 
provisions in the Act, that only an order to pay sums of money 
by way of compensation (s. 11 (2)) —not by way of punishment 
—-could be made at the same time as a probation order, and 
that the words of s. 13 did not entitle a court to impose 
a fine in addition to a probation order. Appeals allowed. 
Probation orders set aside. Fines confirmed. 

APPEARANCES: G. H. Dixon (Registrar, C.C.A.); J. P. 
Stimson (Town Clerk, Leicester). 

{Reported by R. C. Catsurn, Esq., Barrister-at-Law.] 


THE WEEK 


Parking of Motor Cars in Lighted Streets Bill [H.C.] 
(5th December. 
To make legal the leaving of a motor-car without lamps in 
a street that is lit. 


Read Second Time :— 
Dundee Harbour and Tay Ferries Order Confirmation Bill (H.C. 
[7th December. 
Leasehold Property (Temporary Provisions) Bill [H.C.] 
6th December. 
Local Government (Scotland) Bill [H.C.] [4th December. 
Read Third Time :— 
Festival of Britain (Sunday Opening) Bill [H.C.] 
(7th December. 
Ross and Cromarty County Council (Kyle of Lochalsh Fishery 
Pier) Order Confirmation Bill [H.C. [8th December. 
To confirm a provisional order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Ross and Cromarty 
County Council (Kyle of Lochalsh Fishery Pier). 


In Committee :— 


Administration of Justice (Pensions) Bill [H.C.] 
[7th December. 
B. DEBATES 


In moving the Second Reading of the Leasehold Property 
(Temporary Provisions) Bill, the ArTroRNEY-GENERAL said the 
Bill would protect not only premises within the Rent Restriction 
Acts but also larger middle-class houses. He would not suggest 
that the Bill brought clarity to what was already a very complex 
and complicated branch of the law—that would have to wait 
for later and more permanent legislation. Nor would he deny 
that it might cause inconvenience and, in some cases, hardship, 
to many landlords. The Bill was, however, an attempt to deal 
temporarily and in as non-controversial a manner as was possible 
with the pressing problem of the large volume of long leases 
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granted in the middle of the last century which were now beginning 
to fallin. The Bill was entirely without prejudice to whatever 
long-term solution to the problem Parliament might adopt and 
was simply a kind of moratorium. It would maintain the 
status quo so that tenants now in occupation of their homes 
but liable to eviction at an early date, or perhaps already liable 
to eviction because their tenancies have already expired, would 
not be caused immediate hardship or deprived of whatever 
benefits might ultimately be accorded to tenants generally by 
the more permanent legislation when it was introduced. 

The Government had not been able to agree with the majority 
report of the Leasehold Committee that business tenancies 
should be protected but not tenancies of premises outside the 
Rent Acts. Though methods of protection might differ, the 
Government agreed with the minority report that both should 
be protected. In deciding on permanent legislation, however, 
they would remain free to study the problem again and a committee 
of officials under the chairmanship of a Minister of Cabinet rank 
had been set up to study the matter and to prepare legislative 
proposals. This committee would deal only with leasehold 
reform, however, and not with rent restriction. 

The Bill would last only for two years and it was not intended 
that it should be renewed from year to year. The Government 
believed that at the end of two years they would be reasonably 
sure of having permanent legislation ready to take the place of 
these interim measures. 

With regard to residential premises the Bill provided that 
when a ground lease came to an end within the two years 
after the Bill had become law and the lessee or a member of his 
family was living in the property at the time, he would continue 
to hold the ground lease on its existing terms and conditions 
until the end of the two-year period. The question of definition 
of “‘ family ”’ had already risen under the Rent Restriction Acts 
and as the matter was already amply covered by judicial definition, 
no definition was attempted in the Bill. The idea for a qualifying 
period of prior residence by the tenant had been rejected because 
there would be bound to be borderline cases and it would 
encourage litigation as to who was living in the house at some 
particular period. Also, from the landlord’s point of view, it 
was purely fortuitous who happened to be the tenant on the date 
the lease fell in. Where the lease had already fallen in before 
the Bill became law and the tenant was “ holding over ” at the 
same rent or was paying no rent, it was assumed that the parties 
had been marking time possibly to see what legislation would be 
introduced. These cases would be covered by the Bill. But 
the Bill would not help tenants who had already given up 
possession before it became law, nor would it affect agreements 
made for new leases at increased rentals or for the payment of 
premiums. These transactions would be regarded as closed. 

The length of lease which it had been decided to protect 
had been fixed at a term exceeding twenty-one years. There 
might be cases where houses already built had been leased 
otherwise than by way of building lease for periods exceeding 
twenty-one years. Such a house would be protected by the 
Bill but as these cases were likely to be most exceptional no great 
harm would be done. 

It might be said that to continue the lease at the same rent 
was an unjustifiable hardship on a landlord who had perhaps 
been waiting patiently for years for a lease to fall in. There 
might well be hard cases in which a widow had invested her 
savings in buying a reversion. But it was felt that such hard 
cases should not lead the Government into setting up for this 
purely temporary period of two years an elaborate machinery 
for increasing rents. Furthermore, if the rent were fixed now 
the landlord might find this prejudiced his position when the 
permanent legislation was introduced. There was also the fact 
that it would have been necessary to introduce some arbitrary 
standard of increase such as a proportion of the rateable value 
or an increased proportion or percentage of the existing ground 
rent, which would result in wide anomalies and satisfy neither 
party. Ifthe rent were raised to an economic level the covenants, 
particularly the repairing covenants which were all the more 
onerous on the tenant because he was paying a low rent for the 
ground alone, would also have to be looked at. The whole lease 
might have to be rewritten. He did not wish to draw too close an 
analogy, but this Bill only did as a temporary expedient what 
had been done by the Rent Restriction Acts over a long period 
of years. 

The terms and conditions of the lease would remain the same 
—except that the lessee would be protected from forfeiture for 
breach of covenant except for non-payment of rent or for failure 
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to insure. Additional exceptions might be introduced in com- 
mittee and the question of restrictive covenants as to user 
which had been broken would also be then considered. The 
chief problem, however, was in respect of the repairing covenants. 
Often the tenant was a small man who had not recognised the 
nature or extent of his liability and in the past such tenants had 
been either subjected to forfeiture or had been induced to 
surrender their leases before the end of the term in order to get 
out of this liability. Nowadays a number of statutes gave 
protection in such circumstances, and many landlords did not 
seek to enforce the covenants because they knew that the tenants 
simply could not comply with their obligations. Hence it was 
no great hardship for the Bill to protect tenants from forfeiture 
on this ground. 

Sir HARTLEY SHAWCROSS next dealt with the position of 
sub-tenants paying a full rack rent who held from a ground lessee. 
It had been thought that on the ground lessee dropping out 
the sub-tenant would be protected under the Rent Restriction 
Acts, but earlier this year in Knightsbridge Estates v. Deeley the 
Court of Appeal had held to the contrary. Under the Bill the 
sub-tenant would be given for the balance of the two years for 
which the Bill operated the same rights and duties against the 
superior landlord as he had formerly had against the intermediate 
landlord. The intermediate landlord, however, would disappear 
and there would be a kind of notional assignment of the rights 
and liabilities which he had against the sub-tenant to the superior 
landlord. If the sub-tenant’s tenancy had been statutory or 
contractual it would continue to be such vis-d-vis the head 
landlord, and he would pay the same rent. 

Turning to the second part of the Bill, the ATTORNEY-GENERAL 
said it would give shopkeepers the right to apply for a short 
new tenancy if the existing tenancy came to an end within the 
two-year period. The Landlord and Tenant Act, 1927, was quite 
ineffective so far as security of tenure of business premises was 
concerned. It had been said that protection should be given to 
all occupiers of business premises—tenants of factories and offices 
—as well as those of shops, but it was not proposed to do this in 
the temporary Bill. Security of tenure was more necessary in 
the case of shops than it was in the case of other business premises. 
The goodwill of a shopkeeper was attached very much to his shop, 
which was not the case with other business and professional 
premises. 

With the exception of the two Duchies, to which special 
constitutional circumstances applied and who would, in any 
event, give effect in practice to the principles of the Bill, the Bill 
would bind the Crown. Government departments ought not to 
be exempt from provisions which would in many cases cause 
hardship to private landlords. There were, however, two ways 
in which the Crown and local authorities were in a special position 
under the Bill. Firstly, a Government department could resist 
a claim for renewal of a lease (which claim would be made to the 
county court) on the ground that it would be contrary to the 
public interest for the renewal to be granfed, and the court 
would decide the matter. Secondly, the court would not grant 
a new lease if a Minister of the Crown certified that another use 
of the premises was necessary on security grounds. 

Mr. SELWYN Ltoyp said that he did not think there was a 
single issue of principle or matter of detail on which the Leasehold 
Committee had not been deeply divided. He was of the opinion 
that the ninety-nine-year building lease had enabled develop- 
ment to take place under proper planning and control and he 
thought there was much to be said for allowing the land and the 
building to revert at the end of the ninety-nine-year period. 
That period was probably a proper life for the building, which 
would then require either rebuilding or the expenditure of a 
considerable capital sum to recondition or modernise it. The 
theory was that the landlord or someone else holding a new 
ground lease would spend this necessary sum. On this basis 
many intermediate contracts had been entered into but owing 
to the shortages created by two world wars the theory had not 
worked out as it should have done. The evidence before the 
Commission was that the majority of landlords maintained 
high standards and the problem was to compel the few bad 
landlords to conform. 

Speaking generally, he considered that changes in the law which 
imposed alterations in the terms of contracts were highly 
undesirable, because one contract might be the basis of many 
others, and the reversion was property just as much as was a 
motor-car or some Defence Bonds. To alter established contracts 
caused uncertainty and hardship in the short run and in the long 
run diminished regard for the sanctity of contract, which was the 
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basic necessity for any civilised community. The law of landlord 
and tenant was in a hopeless tangle and the Bill did nothing to 
improve it. The opportunity had been lost for giving effect in 
the Bill to some of the non-controversial matters mentioned in 
the Report of the Leasehold Committee. Nothing was doing 
more to-day to produce slums than the Rent Restriction Acts— 
necessary though they were at the present time—and laws which 
made the ownership of homes for occupation or for investment 
unattractive, uncertain and impossible would defeat their own 
end of improving social conditions. 

The Opposition, said Mr. Lloyd, welcomed Pt. II of the Bill 
giving certain statutory protection to the tenants of shops, but 
he would have thought there should have been a qualifying 
period of occupation before the tenant got protection—the theory 
was that a man who had built up a business should not be turned 
out. Clause 10 of the Bill gave the court a very wide discretion 
as to the terms on which the renewal should be granted, and 
he wondered whether there would not be completely different 
treatment in the county courts as between one part of the 
country and another. The Bill might be interpreted very much 
in the tenants’ interests in one place and very much in the 
landlords’ in another. He would suggest that some formula for a 
fair rental such as was suggested in paras. 178-185 of the Final 
Report might be considered on the Committee Stage. 

Clause 13 excluded any right of appeal from the county court. 
He thought that was very questionable wisdom. He would have 
thought it wiser to leave a right of appeal on a matter of law. 

Turning to Pt. I of the Bill, Mr. Lloyd said it postponed the 
whole problem, yet was also highly complicated. He contrasted 
the very different methods adopted in Pt. I as compared with 
those in Pt. II. It was manifestly unjust to continue even for 
two years rents which were fixed 100 years ago without any 
discretion in the court to vary them. The court had complete 
discretion under Pt. II but no chance at all to intervene in Pt. I. 
Some other proposition would have to be examined on the 
Committee Stage. 

Anyone who had bought the fag-end of a long lease had it 
extended by the Bill. If he had bought for £100 a fag-end 
due to expire in two years, the ground rent being £5 a year, the 
Bill made him a present of £190. Conversely, a man who had 
spent a considerable sum on buying a reversion with a view to 
living in the house, carrying on a business there, or letting off 
lodgings, had the right to possession postponed for two years 
at least. The Bill would profit the speculator in fag-ends. 

Again, a purchaser of the fag-end might be living in one room 
and letting off the rest of the house at exorbitant rents. He might 
be paying a tiny ground rent himself yet have huge rents coming in. 
He would be protected for a further two years against the head 
landlord. A head landlord might perhaps be waiting to modernise 
and redevelop a whole block of property, and be held up from 
getting on with the job by one tenant whose lease was extended 
by the Bill. The Bill also prevented any action being taken 
against a tenant during the two-year moratorium for his fzilure 
to keep the premises in repair. The Bill, it had been pointed out 
in a letter to The Times, created great ambiguities arising out of 
the recent decision in Cow v. Casey. The ATTORNEY-GENERAL 
intervened to say that the Bill had not been designed to deal 
with Cow v. Casey, but a considerable number of drafting amend- 
ments were already being considered in reference to the section 
in question (cl. 5). 

The Bill was complicated, said Mr. Ltoyp, but there was a 
simpler method of dealing with the problem—to give the tenant 
a right to a rent-restricted tenancy. His occupation would be 
protected at a comparatively modest rental, and he would be in 
a position to bargain on much more equal terms with the landlord. 
If the right did not have to be exercised it would mean that the 
parties had come together and had made a new bargain for the 
prolongation of the lease on reasonable terms. The committee 
had been unanimous on only this suggestion, yet the Government 
had rejected it. The Government could have implemented the 
suggestion in the Landlord and Tenant (Rent Control) Act of 
1949, but they had ignored it. The Opposition would support 
the Second Reading but would seek to alter the Bill in committee 
on the lines indicated. [6th December. 


C. QUESTIONS 
The ATroRNEY-GENERAL said that to quote the number of 
actual cases in which ground landlords had evicted tenants under 
long leases from their premises would give no indication of the 
problem the Leasehold Committee had considered. The committee 
had asked for general criticisms of the law and not for particular 
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cases to be brought to its notice. It had been more concerned 
with the large number of ground leases which were due to fall in 
in the future, and with cases in which at the present moment 
tenants were being forced either to negotiate fresh leases from 
fear of eviction or to vacate the premises as they knew that there 
was no defence to an application to the court for possession. 
(4th December. 
Sir HARTLEY SHAWCROSs said that in two cases the salaries 
payable to registrars of county courts would exceed the salaries 
paid to the judges. {5th December. 


The HoME SECRETARY Said he was aware of three fatal accidents 
which had occurred in fair grounds this year. Reports suggested 
that in one case there had been a structural defect in a machine, 
in another case there had been ineffective maintenance, and in 
the third case no defect of machinery or of maintenance had 
occurred. The problem was thus not very great and he could 
not see on whom the responsibility for inspecting these machines 
should be placed. He doubted whether legislation could 
effectively prevent such accidents. [7th December. 


Mr. CHUTER EDE stated that the British Nationality Act, 1948, 
enabled him to deprive a naturalised person of his British citizen- 
ship if, within five years of becoming naturalised, he had been 
sentenced to a term of not less than twelve months’ imprisonment, 
and if he (the Home Secretary) was satisfied that it was not 
conducive to the public good that he should continue to be a 
citizen of the United Kingdom and Colonies. No action in any 
such case had been taken within the last ten years. 

(7th December. 


STATUTORY INSTRUMENTS 


Agriculture (Maximum Area of Pasture) (Extension) (Scotland) 

Order, 1950. 

Boot and Floor Polish Wages Council (Great Britain) Wages 

Regulation Order, 1950. (S.I. 1950 No. 1919.) 
Candles (Maximum Prices) (No. 2) Order, 1950. 

No. 1928.) 

Census of Production (1951) (Scope, Returns and Exempted 

Persons) Order, 1950. (S.I. 1950 No. 1926.) 
Christmas and New Year Food Directions, 1950. 

No. 1918.) 

County Council of the County of Sutherland (Loch a’Ghobhair) 

Water Order, 1950. (S.I. 1950 No. 1920.) 

Exchange Control (Payments) (Denmark, the Faroe Islands and 

Greenland) Order, 1950. (S.I. 1950 No. 1935.) 

Exchange Control (Payments) (Netherlands Monetary Area) 

Order, 1950. (S.I. 1950 No. 1936.) 

Exchange Control (Prescribed Securities) Order, 1950. 

No. 1934.) 

Exchange Control (Specified Currency) Order, 1950. 

No. 1933.) 

Household Textiles (Marking and Manufacturers’ Prices) 

(Amendment No. 6) Order, 1950. (S.I. 1950 No. 1905.) 
Justices of the Peace (Size and Chairmanship of Bench) Rules, 

1950. (S.I. 1950 No. 1908 and Corrigendum slip.) 

These rules prescribe nine as the maximum number of justices 
to sit as a court of quarter sessions to deal with a case, and the 
number of county or borough justices to sit as a magistrates’ 
court to deal with a case as not more than seven. Courts of 
quarter sessions must draw up a scheme to ensure that sufficient 
justices shall be available to deal with cases, and the Lord 
Chancellor may approve or modify it. Provision is also made 
for the annual election of a chairman and one or more deputy 
chairmen by a meeting of the justices for each petty sessional area. 
Local Government (Qualifications of County Treasurer and Town 

Chamberlain) (Scotland) (Amendment) Kegulations, 1950. 

(S.I. 1950 No. 1913.) 

London Traffic (Prescribed Routes) (Amendment) Regulations, 

1950. (S.I. 1950 No. 1927.) 

National Coal Board (Overseas Activities) (Amendment) (No. 2) 

Order, 1950. (S.I. 1950 No. 1911.) 
National Health Service (Discharge of 

Endowments) (Scotland) Regulations, 

No. 1914.) 

National Insurance (Seasonal Workers) (No. 2) Regulations, 1950. 

(S.I. 1950 No. 1915.) 

Petrol-driven Agricultural Machines (Grants) 

(S.I. 1950 No. 1912.) 

Retention of Pipe under Highway (West Riding of Yorkshire) 

(No. 2) Order, 1950. (S.I. 1950 No. 1894.) 


(S.I. 1950 


(S.I. 1950 


(S.1. 1950 


(S.I. 1950 


Liabilities from 
1950. (S.I. 1950 


Scheme, 1950. 
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Starch Food Powders (Revocation) Order, 1950. (S.I. 1950 
No. 1907.) 

Stopping up of Highways (Staffordshire) (No. 4) Order, 1950. 
(S.I. 1950 No. 1892.) 

Stopping up of Highways (Worcestershire) (No. 5) Order, 1950. 
(S.I. 1950 No. 1893.) 


Draft Teachers’ Superannuation (Army Civilian Lecturers) 
Scheme, 1951. 
Utility Apparel (Industrial Overalls and Merchant Navy 


Uniforms) (Manufacture and Supply) (No. 2) (Amendment) 
Order, 1950. (S.I. 1950 No. 1897.) 

Utility Apparel (Maximum Prices and Charges) Order, 1949 
(Amendment No. 15) Order, 1950. (S.I. 1950 No. 1863.) 
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Utility Apparel (Waterproofs) (Amendment) Order, 1950. 
(S.1. 1950 No. 1880.) 

Utility Curtain Cloth (Amendment No. 5) Order, 1950. (S.I. 1950 
No. 1903.) 

Utility Fur Apparel (Maximum Prices and Charges) (Amendment) 
Order, 1950. (S.I. 1950 No. 1930.) 

Utility Handkerchiefs (Marking and Manufacturers’ 
(Amendment) Order, 1950. (5.1. 1950 No. 1902.) 

Utility Upholstery Cloth Order, 1950. (S.I. 1950 No. 1904.) 

Utility Woven Cloth (Cotton, Rayon and Linen) (Amendment 
No. 5) Order, 1950. (S.I. 1950 No. 1901.) 

Worcester-Wolverhampton-South of Stafford Trunk Road (Gorse 
Corner, Ashwood, JDiversion) Order, 1950. (SI. 1950 


No. 1895.) 


PRACTICE 


Prices) 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered without charge, on the understanding that neither the Proprietors nor the Editor, nor 
any member of the staff, are responsible for the correctness of the replies given or for any steps taken in consequence thereof. All questions must be typewritten (in duplicate), addressed 
to the Editorial Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, and a stamped addressed envelope, 


Rent Tribunal—CLaim FOR REPAYMENT 
OF “ OVER-PAID’’ RENT 

Q. We act for the tenant of premises which consist of four 
unfurnished rooms together with joint use of the kitchen at 
a weekly rental of what was formerly £3 3s., the tenancy 
commencing on 13th June, 1949, The letting to the tenants was 
the first letting of the premises. The contract of tenancy was 
referred to the local rent tribunal for their consideration and on 
31st July the rent was reduced from £3 3s. to £2 2s. per week. 
The tenant is desirous of obtaining repayment of the £1 1s. per 
week over-paid from the commencement of the tenancy up to 
the date of the decision of the tribunal, but the landlord contends 
that as the letting to the tenant was the first letting of the 
premises, then the rent of £3 3s. per week was the standard rent 
and the amount of {2 2s. determined by the tribunal is the new 
standard rent, and that therefore there has been no over-charge 
and the tenant is unable to recover. 

A. The new standard rent of £2 2s. per week has been 
determined by the tribunal under s. 10 of the Landlord and 
Tenant (Rent Control) Act, 1949, and subs. (2) of that section 
provides that the rent so determined shall, as from the date of the 
determination thereof, be the standard rent of the dwelling-house. 
These words clearly imply that the rent fixed by the first letting 
in accordance with the 1939 Rent Act must be the standard rent 
up to the date of the tribunal’s determination, and any claim to 
repayment of the difference for the period prior to such 
determination must, we think, be precluded. 


Rent Reduced by 


Tax—SHARES TRANSFERRED TO EMPLOYEES’ BY 
DIRECTOR-SHAREHOLDERS 

Q. We act for a company which recently capitalised £18,000 
of the amount standing to the credit of its profit and loss account 
by the issue of shares of that amount to the existing shareholders 
or their nominees pyvo vata. There are three shareholders who 
are all directors, and they each propose to give 500 shares to 
employees of the company, the transaction to be carried out by 
letters of nomination. Is there any chance of the employees 
being taxed on the value of these shares under the section of the 
Finance Act which dealt with the ‘‘ Lord and Black ”’ cases ? 

A. The proposed transfers of shares to employees would not 
be payments for restrictive covenants and would not be affected 


Income 


by the provisions in that behalf in the Finance Act, 1950. But 
it seems probable that the value of the shares will be assessable 
to tax under Sched. E as part of the employees’ remuneration 
for their employment. It is a question of fact whether any 
particular receipt arises by virtue of employment, but the query 
reveals no motive for the transfer, and it seems a reasonable 
assumption that the shares are to be a reward for service. If 
the benefit arises by virtue of the employment, assessment 
cannot be escaped merely because the employees receive the right 
to the shares from third parties (i.e., shareholders) and not from 
the company itself. (See Weight v. Salmon (1934), 19 T.C. 174.) 


Advancement—PuRCHASE OF HousE IN WIFE’s NAME 

Q. A husband purchases a house but the conveyance is taken 
in his wife’s name. The husband wishes to dispose of the property 
by will. Apart from the wife entering into a declaration of 
trust, which she is unwilling to do, is there any way of the husband 
rebutting the implication of a gift to her ? 

A. Where a husband purchases property in his wife’s name 
there is a presumption of advancement in her favour and the 
ordinary implication of a resulting trust in favour of the person 
providing the purchase money does not apply (Aingdon v. 
Bridges (1688), 2 Vern. 67; Re Condrin (1914) Ir. R. 89). The 
presumption of advancement is, however, merely evidential 
(Grey v. Grey (1677), 2 Swans. 594), and accordingly can be 
rebutted by evidence of actual intention. Declarations by the 
husband at or before the time of purchase are therefore evidence 
of the true ownership but not declarations made subsequently 
If, in the present case, it was the intention of the husband at the 
date of the purchase to benefit his wife he is not at liberty subse- 
quently to change his mind and to dispose of the property by will 
without the wife’s concurrence. If there was no such intention 
and the purchase was taken in the wife’s name only as a matter 
of convenience or for some other reason the husband should 
obtain a conveyance of the legal estate from his wife since, if 
matters are left until after his death, it may then be very difficult, 
if not impossible, to prove the husband's real intentions as at the 
date of the purchase. If, as appears from the question, the wife 
is unwilling to assist, we can only suggest that proceedings be 
taken under s. 17 of the Married Women’s Property Act, 1882. 


SOCIETIES 


The second annual dinner and dance of the Mip-SuRREY 
Law Society was held at Putney, on 10th November, 1950. 
Mr. W. E. Farquharson, President of the society, presided 
over the function. The guests included the Hon. Mr. Justice 
Collingwood and Lady Collingwood, His Honour .Judge A. J. 
Hodgson and Mrs. Hodgson, His Honour Judge Gordon Clark 
and Mrs. Clark, Mr. T. G. Lund (Secretary of The Law Society) 
and Mrs. Lund, Miss Brown (President of the West Surrey Law 
Society), Mrs. B. Littlewood, J.P. (Secretary of the West Surrey 
Law Society), Mr. A. F. S. Cotton (President, Justices’ Clerks’ 
Association), Mr. A. W. Forsdike (Chairman of the Mid-Surrey 
Law Society’s Social Sub-Committee, which arranged the dinner) 
and Mrs. Forsdike, and Mr. G. A. Smith (Hon. Secretary and 
Treasurer) and Mrs. Smith. Mr. W. H. Chitty proposed the 
toast of the Bench and Bar, and the Hon, Mr. Justice Collingwood 


Mr. W. E. Farquharson proposed the toast of The Law 


replied. 
Dancing and entertainment 


Society, and Mr. T. G. Lund replied. 
completed a most successful evening. 


SOLICITORS BENEVOLENT ASSOCIATION 

At the monthly meeting of the board of directors held on the 
Ist November, 1950, Mr. Gerald Russell (London) was elected 
chairman and Mr. Godfrey E. Castle (Liverpool), vice-chairman 
for the ensuing year. Twenty-seven solicitors were admitted to 
membership of the Association, bringing the total membership 
up to 7,563. A sum of £3,702 19s. 2d. was distributed in relief 
to forty-five beneficiaries ; £398 of this sum was in respect of 
special grants for convalescence, clothing, etc. Applications for 
assistance, from dependants of members of the Association and 
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of non-members, continue to come in in increasing numbers, 
and every effort is being made by the President of The Law 
Society, directors of the Association and by local law societies, 
to enlist the support of those solicitors who have not yet joined 
their own professional benevolent association, Further informa- 
tion may be obtained from the Secretary at 12 Clifford’s Inn, 
Fleet Street, London, E.C.4.. The minimum annual subscription 
is {1 1s.; life membership subscription £10 10s. The attention 
of members is drawn to the benefit derived by the Association, 
in the recovery of tax, on subscriptions paid under seven-year 
deeds of covenant. 


The thirty-sixth annual festival dinner of THE SoLicitTors’ 
MANAGING CLERKS’ ASSOCIATION was held on Thursday, 
30th November, at the Connaught Rooms. The president, 
Councillor Frederick T. Adams, was in the chair. The Rt. Hon. 
Lord Justice Denning was the principal guest, accompanied by 
Lady Denning. No less than 474 members, guests and visitors 
were present. 

After the royal toasts had been honoured, Lord Justice Denning 
proposed the toast of “ The Association.’’ He acknowledged 
with gratitude the assistance afforded to him on many occasions 
by managing clerks, whom he described as an essential element 
in the team for the successful prosecution of any case before the 
courts. He congratulated the chairman and wished the Associa- 
tion and its members continued success and prosperity in the 
future. In responding, Councillor Adams referred to the education 
scheme involving the examination and certification of solicitors’ 
managing clerks which had been successfully launched by the 
Association in conjunction with The Law Society and to the 
benefits that may be expected to accrue to the profession at 
large. He welcomed with pleasure the fact that The Law 
Society had set up a committee to deal with the recruitment 
of clerks into the profession and offered The Law Society the 
full co-operation of the Association. He concluded by expressing 
his thanks to Lord Justice Denning for his attendance and support 
and to his executive officers and the council of the Association 
for their support and assistance afforded to him during his 
year of office. 

In proposing the toast of ‘‘ His Majesty’s Judges,’ Mr. G. D. 
Roberts, O.B.E., K.C., expressed the view that the judges were 
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scandalously underpaid. He hoped that the new proposals 
as to pension rights would be favourably received. He added 
that the English Bench was the envy of the civilised world. 
The Hon. Mr. Justice Wynn Parry and the Hon. Mr. Justice 
Pritchard suitably replied. 

Mr. L. S. Holmes, LL.M., J.P., the President of The Law 
Society, then proposed the toast of ‘“‘ The Legal Profession,” 
in the course of which he referred to the recruitment committee 
set up by The Law Society to deal with the question of recruitment 
into the profession. It was, he said, difficult to persuade young 
people to spend a year or two in a solicitor’s office before under- 
going military service, and even when they were persuaded they 
returned after their service little better than office boys, much 
too big to work for salaries which they could fairly earn. He 
hoped that the education scheme would lead to an improvement 
of the general standard of education of managing clerks and 
that it would prevent the title being used by any clerk who had 
spent a short period, such as twelve months, in a solicitor’s 
office. He enjoined the company to look around for suitable 
recruits and to put their sons into the profession. 

Mr. Montagu Gedge, K.C., responded and read a telegram from 
Sir Hartley Shawcross, K.C., M.P., His Majesty’s Attorney- 
General, expressing regret at his inability to be present. 

The Hon. Mr. Justice Pilcher proposed the toast of “‘ The 
Ladies ’’ which was responded to by Mrs. Dorothy Stone, who, 
in a very witty speech, said that as a briefless barrister she had 
married a solicitor, but that it would now appear that she should 
have married a managing clerk ; at one time she had high hopes 
of becoming Attorney-General but she was now a “‘ cook general ”’! 


” 


The toast of “‘ The Chairman ”’ was proposed by Mr. A. W. 
Booth, Vice-President of the Association, and the proceedings 
terminated with the singing of the National Anthem. 


At the December court meeting of THE WorSHIPFUL COMPANY 
OF SOLICITORS OF THE CITy OF LoNpoN, Mr. John McKay Binney 
and Mr. Philip Henry North Lewis were admitted to the livery 
and Mr. Ronald George Middleton, D.S.C., Mr. William Bodle, 
Mr. Arthur Ralph Jackson, Mr. Raymond Isadore Aberstone, 
Mr. Leslie Ashcroft Allwood and Mr. James Ignatius Pickering 
were admitted to the Freedom of the Company. 


NOTES AND NEWS 


Honours and Appointments 

The Hon. Mr. Justice W. L. McNatr has been elected Treasurer 
of the Honourable Society of Gray’s Inn for the year 1951 in 
succession to Sir ARTHUR ComyNns Carr, K.C., who has been 
elected Vice-Treasurer for the same period. 

The Lord Chancellor has appointed Sir JoHN Howarp, K.C., 
to be legal member and president (except in Scottish proceedings) 
of the Iron and Steel Tribunal which has been set up under s. 43 
of the Iron and Steel Act. 

Mr. E. P. HuMpHReys, clerk to the Machynlleth Urban District 
Council, has been appointed chairman of the Dolgelley committee 
of The Law Society legal aid scheme, and Mr. H. Evans-JONEs, 
clerk to the Ffestiniog Urban District Council, vice-chairman. 
_€ o& been elected a 


Mr. NorMAN Roy Fox-ANDREWS, has 


Bencher of Lincoln’s Inn. 

The Bishop of Bristol has appointed Mr. J. CLIFFORD PERKS 
as Chancellor of the diocese in succession to Mr. J. C. Maude, 
Chee |G od 

Mr. GEORGE YATES, assistant solicitor to Blackburn Corporation, 
has been appointed legal assistant to the West Midlands Division 
of the National Coal Board. 


Miscellaneous 
COUNTY BOROUGH OF TYNEMOUTH 
DEVELOPMENT PLAN 

On 30th November, 1950, the Minister of Town and Country 
Planning approved, with modifications, the above development 
plan, a certified copy of which, as approved, is open for inspection 
free of charge at the Borough Surveyor’s Offices, 16 Northumber- 
land Square, North Shields (Monday to Friday, 9 a.m. to 4.30 p.m. ; 
Saturday, 9 a.m. to 12 noon). 


The plan became operative as from 5th December, 1950, but 
if any person aggrieved by the plan desires to question the 
validity thereof or of any provision contained therein on the 
ground that it is not within the powers of the Town and Country 
Planning Act, 1947, or that any requirement of the Act or any 
regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may within six weeks 
from 5th December, 1950, apply to the High Court. 


Wills and Bequests 
Sir Walter Halsey, solicitor, of St. James’s Place, S.W.1, 
left £50,515 (£46,875 net.) 


Mr. G. L. Stewart, solicitor, of Lincoln’s Inn Fields, left 
£225,621. 
Mr. N. Crowther, retired solicitor, of Walton-on-Thames, 


formerly of Lincoln’s Inn Fields, left £23,409. 
Mr. P. B. Ingoldby, solicitor, of Southampton, left £56,713. 
Mr. Allan Tangye, solicitor and director, of Birmingham, left 
£73,507 (£72,777 net). 
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